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OVERSIGHT HEARING ON “THE SURFACE
MINING CONTROL AND RECLAMATION ACT
OF 1977: A 30TH ANNIVERSARY REVIEW”

Wednesday, July 25, 2007
U.S. House of Representatives
Committee on Natural Resources
Washington, D.C.

The Committee met, pursuant to call, at 10:01 a.m. in Room
1324, Longworth House Office Building, Hon. Nick Rahall, II,
[Chairman of the Committee] presiding.

Present: Representatives Rahall, Holt, Grijalva, Bordallo,
Sarbanes, Kind, Inslee, Baca, Shuler, Duncan, Pearce, Shuster,
Heller, Sali, and Lamborn.

STATEMENT OF THE HONORABLE NICK J. RAHALL, II, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF WEST
VIRGINIA

The CHAIRMAN. The full Committee on Natural Resources will
come to order.

Before the Chair proceeds this morning, I know we are cele-
brating an anniversary, but there is one other celebration I would
like to note, and it has to do with age, as well. And that is the
birthday of one individual sitting to my immediate left, who has
been with me for, well, he doesn’t like me to say ages any more,
not only how long he has been with me nor his actual age, because
he wants all the certain individuals in the crowd to know that he
is single once again, so I won’t mention any ages.

But I do want to wish my Chief of Staff on the Committee, and
long-time confidante, and a man for whom I deeply appreciate his
loyalty and dedication and work on behalf of the people of West
Virginia, and serving me for over 27 years, Jim Zoia. Happy Birth-
day, Jim.

[Applause.]

The CHAIRMAN. I didn’t want to ruin his day by singing.

[Laughter.]

The CHAIRMAN. OK. The Committee is meeting today to conduct
an oversight hearing on the implementation of the Surface Mining
Control and Reclamation Act of 1977, as we approach the 30th an-
niversary of its enactment on August 3.

I have had a long relationship with this law, having served on
this committee and on the Conference Committee on H.R. 2 as a
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freshman Member of this body back in 1977, for the legislation that
was enacted as SMCRA. Today, 30 years later, of those Members
of the House of Representatives who signed that conference report,
I am the only one still in office. Senator Pete Domenici remains as
the only Senator who signed the conference report still in office.

I recall very well standing on that hot day in the Rose Garden
of the White House with coal field activists, representatives of the
coal industry, and elected officials, when President Jimmy Carter
signed H.R. 2 into law. After years of struggle, highlighted by the
disaster that took place in 1972 at Buffalo Creek in Logan County,
West Virginia, and two Presidential vetoes, the Nation finally had
a surface mining control and reclamation law.

As with most laws, this law was a compromise. President Carter
pointed out and expressed some misgivings in his remarks on that
hot August day. But at the same time, Chairman Mo Udall noted,
and I quote, “And by getting this bill passed today, we are showing
this nation loves its land and respects it, and is going to protect
the land, while at the same time we increase the production of
coal.”

On a personal note, I am indeed honored to hold this hearing
today as Chairman of the Committee that Mo Udall once chaired,
as I look up and gaze at his portrait, in a room named after him,
and with his son, Mark Udall, as a member of this committee.

Just as it was a struggle to get SMCRA enacted into law, it has
been a 30-year struggle to implement and properly enforce it. The
rapid progress made during the very early years by the first Direc-
tor of the Office of Surface Mining Enforcement, Walter Hines, and
his staff, was squashed with the advent of the Reagan Administra-
tion under the banner of regulatory relief. I am not so certain the
agency ever fully recovered.

While I salute the many hardworking employees at the Office of
Surface Mining Reclamation and Enforcement, on too many
occasions the agency has been a rudderless ship lacking strong
leadership. This morning, for instance, its director will not present
testimony before this committee, because the agency lacks one. My
sense is that the agency is once again adrift, floating in a sea of
coal-field citizen unrest and industry desire to have regulatory
stability.

It was the intention of SMCRA to dovetail the needs of the
environment and the need for coal production. Today, regrettably,
I believe that goal remains elusive.

While there are successes, primarily in the area of reclaiming
abandoned coal mines, much remains wanting. The rise of moun-
taintop-removal coal mining during the late 1990s was directly re-
lated to the enactment of stronger Federal Clean Air Act legisla-
tion, which placed an even greater premium on low-sulfur coal re-
serves, such as in my district in southern West Virginia, eastern
Kentucky, and southwestern Virginia.

SMCRA explicitly allows this type of mining to take place by giv-
ing it an exemption from the overall requirement that mine lands
be returned to their approximate original contour, provided—and I
stress provided—that post-mining land use be implemented that
gives rise to developments which help the people and sustain the
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coalfield economy, be it industrial, commercial, residential, or agri-
cultural.

And I recall very well that spring of 1977, my first year in this
body, when at my invitation then-Chairman Mo Udall visited mine
sites in southern West Virginia. And he agreed that with flatland
at such a premium, that we should not totally abolish the practice
of mountaintop mining; but that we should have an exemption, an
exemption that would allow for better post-mining uses of that
land.

The question today is whether this is truly taking place; whether
it is the rule, or whether it is the exception.

There is no doubt in my mind that the enforcement of the Sur-
face Mining Control and Reclamation Act has and continues to be
an issue in virtually all areas, including blasting and control of
acid-mine drainage; the disposal of coal combustion waste into
mines; the conflicts in the western states between surface coal
mining and other land uses; and certainly, there are water quality
issues.

I am well aware of the concerns and criticisms of those coalfield
residents whose homes and way of life are being disrupted by sur-
face coal mining operations. And I am equally aware of the press-
ing need for the production of coal, for the jobs, for the contribution
to the coalfield economies. And I am also aware of the need for
regulatory stability, so that all interested parties know what is
expected.

Earlier I noted that SMCRA’s goal of dovetailing the interests of
the environment and coal production remains elusive, but it must
not remain so. We can do better. Those of us here gathered today
in this room and those watching this proceeding on the Internet,
working together can make that goal a reality.

Today this committee will hear from a well-represented list of
people who have a stake in the Surface Mining Control and Rec-
lamation Act. I have endeavored to have each panel—representa-
tives from the states, citizen groups, and the industry—reflect the
geographical areas of mining in this country. As well, I am particu-
larly honored and pleased that coal labor is represented with us
today, in the presence of its International President of the United
Mine Workers Union, Cecil Roberts.

This will be a lengthy hearing, and the subject matter is deserv-
ing of it. I would remind the witnesses as I conclude to limit their
oral presentations to five minutes so that we have ample time for
further discussion and interaction during the questioning period.

With that, I recognize the Ranking Member, Mr. Pearce of New
Mexico.

STATEMENT OF THE HONORABLE STEVE PEARCE, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW
MEXICO

Mr. PEARCE. Thank you, Chairman. I know that the Surface
Mining Act has been very important in West Virginia; it has also
been very important in New Mexico. Coal has been mined in New
Mexico since the time of Spanish settlement.

In the 1860s the Army and railroads further developed the re-
source. However, significant development of New Mexico’s coal-
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fields did not occur until after the enactment of the Surface Mining
Act passed in 1977.

Coal resources underlie 12 percent of New Mexico. Most of these
resources lie under Indian tribal lands in northern New Mexico. In
2004, 1,697 people were employed at seven coal mines, with an an-
nual production value of more than $650 million. That coal is used
to generate electricity for fellow New Mexicans and our neighbors
in Arizona.

Nationally, coal provides 52 percent of our electricity, energy,
and specifically energy produced from coal is the fuel that drives
this nation’s economic engine, currently the most robust in the
world. This electricity is used to heat and cool our homes, run our
computers, cook our dinners, communicate with one another, keep
abreast of local and world events, and provide a healthy living
environment.

Nevertheless, fear of human-caused climate change has led many
to call for radical reductions in coal consumption and other fossil
fuels until we can successfully sequester the CO, that is released
by burning these resources.

In May the Energy and Parks Subcommittees held a joint over-
sight hearing entitled, “The Future of Fossil Fuels, Geological and
Terrestrial Sequestration of Carbon Dioxide.” At that hearing wit-
nesses testified that the technology to sequester CO, was not ready
for commercial use, and would not be ready for years into the fu-
ture, even with sequestration study programs such as the one in
the Chairman’s H.R. 2337.

We also heard testimony that sequestering the CO, would add as
much as 25 percent to the cost of energy produced from coal-fired
power plants, if not more. In today’s Wall Street Journal there is
an article which points out the increase in cost. A hearing judge
of the Minnesota Public Utilities Commission concluded it would
cost $472 million in 2011 dollars to make the power plant that is
proposed capable of capturing about 30 percent of its carbon diox-
ide emissions, and it would cost another $635 million to build a
pipeline to move the greenhouse gas to the nearest deep geologic
storage in Alberta, Canada.

Thus, $1.1 billion in additional costs for that power plant, adding
$50 per megawatt hour, making that energy twice as costly as
energy from other plants.

We see in that same article that 150 new coal generating plants
were contemplated as late as May of this year, but now plans for
many of those are being pulled off of the shelves because of the in-
creased cost, and because of the discussions that we are having
here.

I fear for the future of coal, based on the discussions that we are
having in Washington today. I fear that if we act on climate-change
legislation before the sequestration technology has become eco-
nomic, well-meaning but misguided individuals will force our
nation to dramatically reduce its coal consumption. This will force
mines to close, cost jobs, cause rural mining communities to face
high unemployment, major tax and royalty revenue loss, and force
electricity prices to skyrocket for Americans and American
businesses.
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These policies, the Surface Mining Act, and climate change legis-
lation, caps and trade on carbon or carbon taxes are directly linked.
To look at them in a separate vacuum would be misleading.

For example, if we reduce our use of coal and do not use this
abundant natural resource, where and who will pay the abandoned
mine land fee that is used to clean up the many abandoned coal
mines that had operated prior to the enactment of a SMCRA in
19777

In New Mexico, more than $8 million has been spent from
monies collected from coal operations to clean up and secure high-
priority abandoned mine land reclamation projects, since the pro-
gram was approved in 1981.

I thank the witnesses for their time and testimony, and look for-
ward to hearing from you all. Thank you, Mr. Chairman, for this
hearing.

The CHAIRMAN. Thank you, Mr. Pearce. Before I recognize, do
other members wish to make statements?

Mr. Duncan of Tennessee.

STATEMENT OF THE HONORABLE JOHN J. DUNCAN, JR., A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
TENNESSEE

Mr. DUNCAN. Well, thank you very much, Mr. Chairman, and
thank you for calling this hearing. This is a very important topic,
and I am sure that a lot of good things have come out of this law.
But I am glad that you are holding this hearing, because I am not
going to be able to stay for very much longer because of so many
other things on my schedule.

But I did want to come here to express my concerns about what
I believe was an unintended consequence, maybe unintended, at
least on the part of some people. And that is, I was told a few years
ago that in 1978 there were 157 small coal companies in east Ten-
nessee, and now there are none. And the coal production in east
Tennessee, or in the whole State of Tennessee, is a fourth of what
it was, and has been at that level for many years.

And maybe not all of those companies should have been in exist-
ence, but I also know that what happened, we opened up an Office
of Surface Mining in Knoxville at that time. And it is much easier
for a Federal bureaucrat to deal with one large company instead
of 100 little ones. But I think it is kind of sad that so many small
businesses went out of business because of the activities of that of-
fice, and really regulatory overkill, based on the people I think tak-
ing, some regulators taking this law further than what I am sure
some of the authors intended.

And just to show you, a few years ago I saw a sad sight that I
never thought I would see. I came back from lunch at a restaurant
in Knoxville, and I saw 125 miners demonstrating in front of the
Office of Surface Mining there in Knoxville with signs saying
please let us work, please let us mine. And I thought, you know,
that is a sad sight to see Americans who want to work, but their
government is not allowing them to do so. And what was the sad-
dest part was that some of the Federal regulators there at that
time were looking out of their windows in this old hotel which had
been converted into an office building, laughing at these poor,
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unemployed miners. And so a lot of people lost their small busi-
nesses, and a lot of people lost employment in my area.

And so I hope that as we look at these laws in the future, that
we will keep the poor and the lower income and the working people
in mind. Because you have to have balance and common sense in
these things. If you go too far in one direction, you destroy jobs and
you drive up prices. And it helps the big giants in these industries,
but it sure hurts the little guy.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, gentlemen. Before recognizing the
panel, I do want to note the presence in the room of another indi-
vidual that was behind President Jimmy Carter, besides myself, 30
years ago on that hot August day in 1977. And that is Louise
Dunlap, who is standing in the back of the room here, and who was
noted by President Jimmy Carter in his comments when he signed
the law, I might add, when he said, and I quote, “I think all of you
know that Louise Dunlap has in the last six years organized and
worked and been persistent in the face of diversity and disappoint-
ment.” Welcome, Louise.

Let us proceed with the panel.

Mr. PEARCE. Mr. Chairman, if I may.

The CHAIRMAN. Oh, I am sorry. The gentleman from New
Mexico.

Mr. PEARCE. Yes. I would make a unanimous consent request to
enter into the text of today’s hearing the Wall Street Journal arti-
cle that I referred to.

The CHAIRMAN. Without objection, so ordered.

[The Wall Street Journal article follows:]

Coal’s Doubters Block New Wave of Power Plants

By REBECCA SMITH
July 25, 2007

From coast to coast, plans for a new generation of coal-fired power plants are fall-
ing by the wayside as states conclude that conventional coal plants are too dirty to
build and the cost of cleaner plants is too high.

If significant numbers of new coal plants don’t get built in the U.S. in coming
years, it will put pressure on officials to clear the path for other power sources, in-
cluding nuclear power, or trim the nation’s electricity demand, which is expected to
grow 1.8% this year. In a time of rising energy costs, officials also worry about the
long-term consequences of their decisions, including higher prices or the potential
for shortages. .

Our Generation
U.S. 2005 energy consumption, by
source; billions of kilowatt-hours

Coal 2,013.2
Nuclear 782.0
Natural Gas 757.9
Hydro electric and 357.9
other renewables

Other 143.6
Total 4,054.7

LUMPS FOR COAL

e Dwindling Fleet: A new generation of power plants is stalling due to concerns
over their fuel: coal.

e Cheap and Dirty: Coal is plentiful in the U.S. but is a major source of emissions
that contribute to global warming.

e The Long Term: Blocked plants could prompt power officials to try to quell con-
sumption or advance other sources.
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As recently as May, U.S. power companies had announced intentions to build as
many as 150 new generating plants fueled by coal, which currently supplies about
half the nation’s electricity. One reason for the surge of interest in coal was concern
over the higher price of natural gas, which has driven up electricity prices in many
places. Coal appeared capable of softening the impact since the U.S. has deep coal
reserves and prices are low.

But as plans for this fleet of new coal-powered plants move forward, an increasing
number are being canceled or development slowed. Coal plants have come under fire
because coal is a big source of carbon dioxide, the main gas blamed for global warm-
ing, in a time when climate change has become a hot-button political issue.

An early sign of the changing momentum was contained in the $32 billion private-
equity deal earlier this year to buy TXU Corp. To gain support for the deal, the buy-
ers decided to trim eight of 11 coal plants TXU had proposed in Texas. Recent rever-
sals in Florida, North Carolina, Oregon and other states have shown coal’s future
prospects are dimming. Nearly two dozen coal projects have been canceled since
early 2006, according to the National Energy Technology Laboratory in Pittsburgh,
a division of the Department of Energy.

It’s hard to say how many proposed plants will never be built. Some projects suf-
fer public deaths when permits are denied. Many more simply wither away, lost in
the multiyear process of obtaining permits, fending off court challenges and gar-
nering financing.

In the wake of the fading coal proposals, and others that are expected to follow,
Citigroup downgraded the stocks of coal-mining companies last week, noting that
“prophesies of a new wave of coal-fired generation have vaporized.” On Monday,
Steve Leer, chief executive of Arch Coal Inc., said some of the power plants he had
expected to be built “may get stalled due to the uncertainty over climate concerns.”

For now, coal companies haven’t taken steps to ratchet back production or big
projects because of coal-plant delays. They believe that in a time of global energy
concerns, U.S. coal supplies will be seen as too important to dismiss. The U.S. has
the world’s largest coal reserves and is sometimes called “the Saudi Arabia of coal”
by energy-industry observers.

“It would be quite foolish and quite unthinkable not to have coal play an impor-
tant role,” says investor Wilbur Ross, who has increased his coal holdings and is
nonexecutive chairman of International Coal Group Inc. He predicts cleaner-coal
technology will improve enough to become viable.

Roadblocks for coal put greater attention on other sources. The U.S. power indus-
try is exploring building more nuclear power plants. But those plans are several
years away, and nuclear power currently provides only about a fifth of U.S. needs.
Other sources, like wind, don’t provide around-the-clock energy, while solar is rel-
atively expensive and isn’t yet capable of producing large amounts of electricity.

That puts the focus on natural gas. “Gas is the bridge fuel” that will step in if
coal stumbles, says Marc Spitzer, a member of the Federal Energy Regulatory Com-
mission, regulator of the nation’s wholesale gas and electricity markets.

Currently, clean-burning gas provides roughly a fifth of the nation’s power needs.
But the nation’s gas production has been flat, and other industries are increasingly
using it as a fuel or raw material. Mr. Spitzer says that the nation needs more fa-
cilities to accept liquefied natural gas, which is gas cooled into a liquid that can be
imported from overseas.

The rapid shift away from coal shows how quickly and powerfully environmental
concerns, and the costs associated with eradicating them, have changed matters for
the power industry. One place where sentiment has swung sharply against coal is
Florida. Climate change is getting more attention there because the mean elevation
is only 100 feet above sea level, so melting ice caps would eat away at both its At-
lantic and Gulf of Mexico coasts.

In mid-July, Florida Gov. Charlie Crist convened a climate-change summit to ex-
plore ways the state could improve its environmental profile. In June, he signed into
law a bill that authorizes the Florida Public Service Commission to give priority to
renewable energy and conservation programs before approving construction of con-
ventional coal-fired power plants.

The law was bolstered by a recent report from the nonprofit American Council for
an Energy Efficient Economy that found Florida could reduce its need for electricity
from conventional sources, like gas and coal, by 29% within 15 years if it imple-
mented aggressive energy efficiency measures.

On the eve of the governor’s summit, backers of a major power-plant proposal said
they would suspend development activities for an 800-megawatt coal-fired plant pro-
posed by four city-owned utilities including the one serving the state capital, Talla-
hassee. (One megawatt can power 500 to 1,000 homes.) The backers cited environ-
mental issues.
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That decision followed the rejection by the utility commission of a proposal by
Florida Power & Light Co., a unit of FPL Group Inc., to build a 1,960-megawatt
coal plant in Glades County, Fla. The commission found that the plant was cost ef-
fective in fewer than half the scenarios examined. One reason for its poor showing
is uncertainty about the future cost to curb carbon dioxide pollution. Coal plants
emit more than twice as much carbon dioxide per unit of electricity produced as nat-
ural-gas-fired plants, but there’s no cheap, easy way to capture and dispose of the
greenhouse gas.

Even proposals to build so-called “clean coal” plants have been met with skep-
ticism. This new technology, which primarily involves converting coal into a combus-
tible gas for electricity generation, has been touted as a solution to coal’s global-
warming problems.

A hearing judge at the Minnesota Public Utilities Commission is urging commis-
sioners to reject a plan for Northern States Power Co., a unit of Xcel Energy Inc.,
Minneapolis, to buy about 8% of its electricity from a coal-gasification power plant
that was proposed by Excelsior Energy Inc., Minnetonka, Minn. The judge concluded
the 600-megawatt Excelsior plant wouldn’t be a good deal for consumers.

The judge concluded it would cost an extra $472.3 million, in 2011 dollars, to
make the power plant capable of capturing about 30% of its carbon dioxide emis-
sions, and another $635.4 million to build a pipeline to move the greenhouse gas
to the nearest deep geologic storage in Alberta, Canada. Thus, $1.1 billion in pollu-
tion controls had the potential to inflate the cost of power coming from the plant
by $50 a megawatt hour, making electricity from Excelsior twice as costly as power
from many older coal-fired plants that simply vent their carbon dioxide. The rec-
ommendation will be considered by the commission on Aug. 2.

In the West, Washington has followed California in prohibiting utilities from en-
tering into arrangements to obtain electricity from plants that aren’t as clean as
modern gas-burning plants. The intent is to discourage construction of conventional
coal-fired plants anywhere in the region.

In January, Oregon utility regulators blocked PacifiCorp., a unit of Berkshire
Hathaway Inc., from a plan to charge Oregon consumers for part of the cost of build-
ing new coal plants outside the state, saying Oregonians didn’t need the power.

Even in states where coal projects are going forward, they are happening more
often with a nod to environmental concerns. Xcel Energy, through its Public Service
of Colorado unit, has agreed to obtain 775 megawatts worth of wind power to sup-
plement the power that will come from a 750 megawatt coal plant it is building near
Pueblo, Colo. It also has agreed to install more pollution controls at existing units,
and to cut energy demand by more than 300 megawatts in coming years.

“It will change their portfolio in a fundamental way,” says Vickie Patton, senior
attorney for environmental group Environmental Defense in Colorado.

Rising construction costs are another reason that the future looks murky for big
coal burners. Duke Energy Inc. created a stir eight months ago when it announced
that the expected cost of a new twin-unit power plant in North Carolina had
ballooned to about $3 billion, up 50% from about 18 months earlier. That run up
in cost and other factors compelled the North Carolina Utilities Commission to nix
one of the two proposed units.

The coal industry is looking for ways to make its product more palatable. Earlier
this week, Peabody Energy and ConocoPhillips said they are exploring the possi-
bility of constructing a coal-gasification plant at a mine in Illinois, Indiana or Ken-
tucky that would convert coal into 50 billion to 70 billion cubic feet of pipeline-qual-
ity synthetic gas a year. It said it would have its analysis completed in early 2008.
It would be cost competitive at $5 to $6 per million British thermal units, which
is less than today’s prices.

—Kris Maher contributed to this article.
Write to Rebecca Smith at rebecca.smith@wsj.com1

The CHAIRMAN. Our first panel is composed of Glenda H. Owens,
the Deputy Director, Office of Surface Mining Reclamation and
Enforcement, the U.S. Department of Interior, Washington, D.C.,
and Earl Bandy, the Chief, Applicant Violator System Office, Office
of Surface Mining Reclamation and Enforcement, U.S. Department
of Interior, Washington, D.C.

We welcome you both to the panel. Glenda, would you like to
proceed first?



Ms. OWENS. Thank you.

The CHAIRMAN. And as I said earlier, we have your prepared tes-
timonies. They will be made part of the record as if actually read,
and you are encouraged to summarize.

You may proceed.

STATEMENT OF GLENDA H. OWENS, DEPUTY DIRECTOR,
OFFICE OF SURFACE MINING RECLAMATION AND ENFORCE-
MENT, U.S. DEPARTMENT OF THE INTERIOR, WASHINGTON,
D.C.

Ms. OWENS. Thank you, Mr. Chairman. Good morning, Mr.
Chairman and members of the Committee.

I am pleased to appear before you today, along with Mr. Earl
Bandy, on behalf of the Office of Surface Mining Reclamation and
Enforcement on the occasion of the 30th anniversary of the enact-
ment of the Surface Mining Control and Reclamation Act of 1977,
or SMCRA.

I have been Deputy Director of the Office of Surface Mining Rec-
lamation and Enforcement since 2001. Before that, I was an assist-
ant solicitor for surface mining in the Solicitor’s Office at the De-
partment of the Interior, where I worked on various legal issues as-
sociated with the Surface Mining Program.

Over the 30 years since SMCRA was enacted, OSM has con-
fronted many challenges in implementing the Act. Mr. Bandy is
here today to share his experience in effectively addressing issues
that threaten OSM’s ability to ensure the reclamation which
SMCRA envisioned: coal company bankruptcies.

Mr. Bandy has been integrally involved in these and other
issues. He has worked at OSM for 28 years. He has been an inspec-
tor, an investigator, manager, head of the Applicant Violator Sys-
tem Office, and he is soon to be Director of OSM’s Knoxville, Ten-
nessee field office. I would like to ask Mr. Bandy to share some of
his experiences in implementing SMCRA.

STATEMENT OF EARL BANDY, CHIEF, APPLICANT VIOLATOR
SYSTEM OFFICE, OFFICE OF SURFACE MINING RECLAMA-
TION AND ENFORCEMENT, U.S. DEPARTMENT OF THE
INTERIOR, WASHINGTON, D.C.

Mr. BANDY. Thank you, Ms. Owens. Mr. Chairman and members
of the Committee, I am honored to be here today to discuss
SMCRA, a law that I have spent nearly 30 years enforcing.

I was born and raised in a coal camp in Harlan County, Ken-
tucky. My father and my grandfather were coal miners.

Today’s industry is not the same as it was 30 years ago. As Mr.
Duncan pointed out, most of the mom-and-pop operations are gone.
Nearly 80 percent of the industry is publicly owned.

Although ownership of the industry has changed, the goal re-
mains the same: to make a profit. Our goal as regulators also re-
mains the same as it was in 1977: to achieve reclamation.

I want to share a few examples of how OSM and our state part-
ners have adapted enforcement strategies in just the last four
years to achieve reclamation in this changing economic environ-
ment.
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Lodestar Energy held 75 permits in three states. The owners
worked on Wall Street. When the company failed to produce a prof-
it, they filed bankruptcy. Some of the coal operations were sold,
and they planned to abandon 20 remaining unreclaimed sites. To
further complicate matters, the surety company that guaranteed
the bonds was in receivership.

Rather than give up, the state and Federal regulators combined
efforts. Federal enforcement actions were issued, and we persuaded
the owners that achieving total reclamation was the best solution.
In the end, over $12 million was distributed among the three states
to complete reclamation.

Horizon Natural Resources was the largest coal bankruptcy case
in U.S. history. The regulators were faced with how to reclaim 300
abandoned sites in five states, at an estimated cost of $350 million.
Although the surety bonds were viable, they were not sufficient to
achieve reclamation on a permit-specific basis. Working together,
the regulators developed a strategy to keep the assets with the li-
abilities, to utilize alternative enforcement, and to insist that no
permit be left behind.

The result was a settlement agreement that created a reclama-
tion-only company with sufficient assets to cover reclamation costs.
I am happy to report the job is nearly three-quarters done. Rec-
lamation liability decreases daily.

The final example is a case where the abandoned mines and per-
mits were in Virginia, but the assets to reclaim the sites were in
Texas. OSM again used enforcement to assist the state, and per-
suaded the owners to fund the reclamation. The savings to the Vir-
ginia bond pool was $1.5 million.

In all three cases I have described, regulators used the tools
available in SMCRA to bring about reclamation. Although these
were mainly state issues, OSM used its national presence to help
the states reach beyond their borders to achieve reclamation.

I am proud of what we have accomplished in 30 years. I am not
here to say SMCRA is without flaws, or our decisions were always
correct. But I do believe SMCRA was good for the country, and one
of the best things Congress has done for the environment.

I know what life was like before SMCRA. I have lived the
changes. They are good. SMCRA was the right thing to do.

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions that you or the Committee members may have.

[The prepared statement of Mr. Bandy follows:]

Statement of Earl Bandy, Chief, Applicant Violator System Office, Office of
Surface Mining Reclamation and Enforcement (OSM), Introduced by
Glenda Owens, Deputy Director, OSM, U.S. Department of the Interior

Mr. Chairman and Members of the Committee, it is a great honor to appear be-
fore you today as a witness for the Office of Surface Mining Reclamation and En-
forcement (OSM) on the Surface Mining Control and Reclamation Act (SMCRA) of
1977.

August 2007 will mark the 30th Anniversary of SMCRA, and September 2007 will
mark my own 28th anniversary working for OSM. I have served OSM as an inspec-
tor, investigator, and manager and, in a few weeks, I will begin a new position as
Director of OSM’s Knoxville Field Office with responsibility for the Tennessee Fed-
eral Program and with oversight responsibility for Virginia. In my various positions,
I have inspected mine sites in at least a dozen states and visited coal mines in near-
ly every state in this nation with active operations.
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For nearly three decades, I have seen how SMCRA works on the ground, and the
evolution of its implementation. I have had the opportunity to personally witness
many of OSM’s greatest successes as well as some of its failures.

Like many of my colleagues in OSM, I grew up with coal. My late father and
grandfather were coal miners in Harlan County, Kentucky. I was born in the com-
pany hospital and lived in a company-owned house. As a child, I learned that our
existence revolved around coal. Not only did coal heat our house, it also put the gro-
ceries on the table, clothes on my back, and toys in my stocking. I also remember
learning that the coal company made the rules and that was the final word.

I spent my childhood hunting, fishing, gardening, climbing trees and climbing
mountains. My great appreciation for nature led me to study earth sciences and,
specifically, reclamation in college. My first job was as an inspector for the State
of Kentucky.

The Need for SMCRA

During the mid 1970s, most counties in the Appalachian coal fields were dotted
with hundreds of small surface mines. Small operators were often heavily in debt
and light on experience. One unanticipated event could easily lead to a total busi-
ness failure. In contrast, large operators supported local economies by providing
large numbers of jobs, related infrastructure, and a local revenue stream.

From both the small and large operations I saw streams choked with sediment,
and spoil and rocks dumped on the downslope in steep terrain. I witnessed the re-
sults of unpredictable blasting events and saw the exposed highwalls and aban-
doned entries that were left behind. These failures to reclaim the land resulted from
many failures in the system that existed then—under-capitalized operators and
highly variable regulatory standards and inconsistent enforcement from one state
to the next. This created an economic advantage for operations in states with low
reclamation standards or lax enforcement. In short, the reclamation principles now
embodied by Congress under SMCRA were not used in a consistent way by state
regulators or by the industry prior to its passage.

It was these conditions that were to be addressed by SMCRA, which was enacted
by Congress in 1977. Mr. Chairman, you were there, and you don’t need to be re-
minded that SMCRA was hotly debated, vetoed twice and remained controversial for
years. There were those who thought that enacting SMCRA was the end of the
world. A great many disparaging things were said then about SMCRA and about
OSM. Given this tense environment, it is amazing to me that the authors of the
SMCRA had the foresight to see so far into the future and give us such a coherent
framework in a very complex document. I can say that now, having witnessed three
decades of SMCRA’s development.

Implementation of SMCRA

SMCRA leveled the playing field in a number of ways. It standardizes coal mining
and reclamation regulations from State to State. It assures that coal mining oper-
ations in one State do not have an economic advantage over operations in another
State. It requires the companies to take responsibility for the impacts of their oper-
ations. Perhaps most importantly, it requires that citizens have a voice in the per-
mitting process, enforcement of regulations, and rulemaking.

During the early years of SMCRA’s implementation, I believe the OSM inspector
was the most unpopular person in the coal fields. The State agencies just could not
imagine someone telling them how to permit or inspect operations within their
boundaries. The coal operators disliked OSM even more and often attempted to play
us and the states against each other. Finally, there were the citizens. They were
upset because they thought we should put an end to all surface coal mining oper-
ations.

Despite the resistance to change, OSM inspectors marched on. If someone threat-
ened us, we figured they were just having a bad day; if our tires were flattened,
we simply changed the tire; if we were refused entry at the mine, we returned with
the U.S. Marshall. We did not go away, and slowly, we began to see a change.

In those early years, OSM experienced one of its first course corrections. Initially,
each violation carried a mandatory civil penalty that increased daily if operators did
not comply. Very soon, using our enforcement authority, OSM had issued thousands
of violations and assessed millions of dollars in unpaid federal civil penalties. How-
ever, OSM was doing little to compel compliance beyond requiring cessation of oper-
ations, and basically nothing was done to collect outstanding penalties from the
under-capitalized small operations that found it easier to quit than to comply, par-
ticularly when facing penalties that were increasing each day. Further, some of
those same individuals that abandoned sites created new companies and came right
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back in business under a new name. Citizens groups sued OSM because of the huge
backlog of unpaid fines that had developed.

In 1980, OSM revised its rules to place a cap on penalties for unabated violations
and required the use of one or more alternative tools to achieve compliance. Soon
after, my job changed from being an inspector to being an investigator for a task
force created specifically to deploy one of those alternative tools from the tool bag
Congress gave us in Section 521(c) of SMCRA. This provision authorizes OSM to
compel individuals who own or control coal mines to correct violations attributable
to a corporate permittee.

Members of the task force worked closely with the Solicitors Office to determine
if owners or controllers had sufficient corporate or personal assets for us to compel
them to reclaim the land. That Task Force and resulting case law established the
principle that the ability to control a coal mine creates the duty to comply with envi-
ronmental aspects of SMCRA. I investigated a number of these cases and when it
was all said and done the result was thousands of acres of land reclaimed and col-
lection of many outstanding penalties. This concept, known as alternative enforce-
ment, has continued to gain momentum in getting land reclaimed and, more impor-
tantly, serves as a powerful deterrent for companies who consider abandoning a site
without conducting proper reclamation.

Another problem in the early days was the two-acre exemption, a loophole in the
law by which large mining companies avoided regulation by working through con-
tractor companies to mine along a string of operations, which individually could
qualify for the two-acre exemption. Congress eventually closed the two-acre exemp-
tion loophole, but that did not eliminate all abuses that were associated with coal
mining through contract operators.

I investigated many instances in which well-heeled coal operators who used con-
tractors (who had to deliver the coal they mined to them) were claiming they had
no responsibility for complying with SMCRA at these contract operations. OSM and
the States had to start paying attention to the ability of larger coal companies to
control those contractors and hold the controlling companies responsible under ap-
propriate circumstances. In response to a 1985 Court case settlement involving civil
penalty collections, OSM developed the Applicant/Violator System (AVS) to track
control of mining operations and hold controlling companies and individuals respon-
sible for mining within the regulations, paying fees, and reclaiming the land.

Since 1990, I have served as investigator, team leader and manager of the AVS
Office. The AVS implements another tool Congress supplied in Section 510(c) of the
Act. Under this provision of SMCRA permittees know that if they control a site with
outstanding violations or unpaid penalties or fees, they cannot obtain additional per-
mits until the outstanding issues are resolved. In my opinion, this has been
SMCRA’s most effective tool in changing the behavior of coal companies.

AVS has been very effective in making sure those companies and individuals in-
terested in remaining in the coal mining business take care of past problems they
can be linked to. The AVS has given us a means of resolving unabated state and
federal environmental violations and civil penalty assessments without resorting to
court action to compel reclamation. Since the AVS was created we have resolved
hundreds of cases attributable to past operations of the major producers. One of
those accounted for reclamation of nearly 500 contract mining operations in three
states. The reclamation alone was valued at over five million dollars. The AVS has
produced thousands of settlement agreements resulting in considerable reclamation
and millions of dollars of payment in fees and penalties for both OSM and the State
Regulatory Authorities.

In the 1990s, the hostile relationship between States and OSM began to fade. This
began with the effort by Director Robert Uram to refocus OSM’s oversight role on
results and to involve the states more directly in the evaluation process. Rather
than spend days pointing out each others shortcomings, the States and OSM began
working as partners to find resolutions to problems. That relationship, the true “co-
operative federalism” envisioned in SMCRA, has continued to build to this day.

More recently, the State Regulatory Authorities and OSM have added a new
meaning to cooperative federalism. Beginning in 2002, we saw several entities file
bankruptcy in an attempt to evade reclamation obligations. These were multi-state
operations where the mines and liabilities are located in one state and the assets
and ultimate controllers are located in another. One case involving 425 SMCRA per-
mits located across five states was the largest coal bankruptcy case in history. By
utilizing duel enforcement and combining legal resources, the States and OSM to-
gether sent a clear message that it was unacceptable to socialize reclamation liabil-
{ties.d Tlllle result was reclamation activities and assurances valued at nearly 400 mil-
ion dollars.
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The Continuing Legacy of SMCRA

I cannot imagine what our nation’s land and water resources would be today if
it were not for SMCRA. Congress’ enactment of such a forward-thinking law was
an awakening and recognition of the potentially dangerous and harmful cumulative
effects of coal mining on the land and water. After years of resistance, coal compa-
nies acknowledge that reclaiming the land benefits them as well as the communities
in which they operate. I believe that these companies now approach reclamation
thoughtfully, with a businesslike attitude and an awareness of environmental im-
pacts that did not exist before SMCRA. This is the true success of SMCRA.

About 29.5 billion tons of coal have been mined while SMCRA has been in place.
Most of that, about 90 percent, was used to generate electrical power. During this
same time, the coal mining industry has successfully reclaimed more than 2 million
acres (2,238,560) of mined lands. The reclamation accomplishments at many of
these mines are truly impressive, exceeding all State and Federal regulations. Mil-
lions of trees have been planted for both commercial forestry and wildlife habitat,
trees that recreate or extend the hardwood or pine forests native to the area. Wet-
lands, often part of mine drainage control, also have been reclaimed and restored.
Mines that have been reclaimed for farmland show high levels of productivity. In
re-mining operations, similar results occur with the added benefit of cleaning up
abandoned surface, as well as underground mines.

In addition to ensuring that active mines operate in an environmentally-sustain-
able manner, the other daunting task assigned to OSM under SMCRA was to re-
store mined lands that were abandoned before the law was passed. Today, almost
240,000 acres of high-priority mine lands abandoned before 1977 have been re-
claimed. The Abandoned Mine Land Program has eliminated safety and environ-
mental hazards on a total of 314,108 acres. As with the active mining operations,
the reclamation accomplishments are extensive and can now be done to a standard
barely imaginable when the law passed. Useful buildings have been saved from col-
lapse, sheer highwalls turned to rolling grassland, streams where fish could not live
now support thriving wildlife populations. Forests are beginning to grow.

The credit for these accomplishments belongs largely to the people working in the
regulatory and reclamation programs for the coal States and Indian Tribes. There
are about 2,400 people in this country responsible for implementing the Surface
Mining Act. Only a little over 500 of them work for OSM. That’s the way Congress
envisioned things working when it gave us SMCRA. We try to set the standards and
solve the problems at the federal level, but it’s the States and Tribes and their citi-
zens who know their own issues best.

The first 30 years of SMCRA have shown that we can balance the nation’s need
for domestic coal energy with protection for the environment. Mining should be a
temporary use of the land and when mining is done, the land should be put back
the way it was or put to some good use.

The Next 30 Years of SMCRA

Over the next 30 years, I expect that vibrant debate will continue over provisions
of the law or how it’s implemented. Many citizens are opposed to mining techniques
like longwall mining or mountaintop mining. Some oppose the use of coal ash in re-
claiming abandoned mines. Ongoing litigation continues between OSM and the
mining industry over issues like ownership and control.

As someone who has lived through and participated in many of the debates in
SMCRA'’s history, I have confidence that eventually these questions will be settled,
and the discussion will move on to new issues. When we experience failures, as in
the examples I have cited today, we should do our best to turn them into successes.
SMCRA will be better for it, as will the coalfields, communities, and the States.

My generation—SMCRA’s first generation—is getting to be retirement age. In the
next five or six years we're going to be replaced by a new generation. These new
folks coming up bring with them new ideas and new technological tools my genera-
tion could not have dreamed possible. For example, technology continues to provide
us with new ways to measure and mitigate environmental impacts. One of the chal-
lenges we face now is how to combine what my generation has learned with what
the next generation can discover and use it to benefit Americans living and working
in the coalfields.

Conclusion

I appreciate this opportunity to provide my personal insight into 30 years of the
Surface Mining Control and Reclamation Act. I am not here today to say SMCRA
is without flaws or has always been perfectly implemented. But I do believe that
SMCRA has been good for the country. It may well be one of the best things Con-
gress has done for the environment.
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So, as a boy who grew up in the old coalfields, who has devoted his career to
OSM, and who has seen dramatic changes for the better because of what Congress
did back in 1977, I am here to say thanks. It was the right thing to do.

Mr. Chairman, I would be happy to answer any questions that you or members
of the Committee may have.

The CHAIRMAN. Thank you both for being with us this morning.
And Mr. Bandy, thank you for your testimony.

Mr. BANDY. Thank you.

The CHAIRMAN. I appreciate the manner in which you gave it. It
was from the heart, and so much so that I have to question wheth-
er OMB actually heard it. Or whether they cleared it or not would
be a better question. Do you happen to know?

Mr. BANDY. Mr. Chairman, I know it was submitted to OMB.

[Laughter.]

The CHAIRMAN. Deputy Director Owens, what is the status of
your implementing the National Research Council’s recommenda-
tions on the use of coal power plant waste in mine reclamation?

Ms. OweNs. Mr. Chairman, OSM published an advanced notice
of proposed rulemaking in March of 2007. The comment period of
that notice closed in June. We are currently reviewing comments,
and our plan is to get a proposed rule out by the end of the year.

The CHAIRMAN. Is this going the way of your agency’s reaction
to the National Academy’s Coal Waste Empowerment Study? The
number of National Academy assigned studies? The Office of Sur-
face Mining is ignoring or starting to stack up, it appears, like
building blocks.

Ms. OWENS. We have no intention of ignoring it, sir. In fact, as
I said, our every intention is to have the rule published by the end
of the year.

The CHAIRMAN. OK. You spoke of the cooperative Federalism
with respect to a relationship between the agency and the states.
My fear is that this may have evolved into cooperative cronyism.
Enforcing SMCRA is not about winning a popularity contest.

For instance, does deferring to a state’s 10-day notice response
constitute independent oversight that the Act envisioned?

Ms. OWENS. Sir, I think that the Act requires, because of the way
that the Act is constructed, and that is what the state’s taking pri-
macy and having primary regulatory responsibility, and OSM func-
tioning in an oversight capacity, it is our responsibility to allow the
states to take the corrective action that is necessary, which is why
the Act provides for the 10-day notice process.

The CHAIRMAN. But that does not preclude Federal enforcement.
Is that correct? Would you agree with that statement?

Ms. OWENS. Certainly not, sir, it does not. In the event where the
determination is made that the state has not taken appropriate ac-
tion, OSM will take necessary action.

The CHAIRMAN. OK. Deputy Director Owens, in 1998 I publicly
expressed concern with a report that the majority of mountaintop
removal mines in West Virginia were given permits without AOC
variances. A great deal of litigation and policy changes have taken
place since that time. However, my concern remains. And I touched
upon this in my opening remarks. And that is, to what extent are
mining operations that are viewed as mountaintop removal tech-
nically not categorized as such?
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They may use a combination of point removal, area mining, and
contour cuts. And for all intents and purposes have the character
of a mountaintop removal operation, but have not received an AOC
variance, and have not submitted a post-mining land use plan that
includes those higher uses that would benefit the economies of coal-
field communities, the better post-mining uses to which I referred.

I would expect your agency has looked into this matter as part
of its oversight. Would you care to comment?

Ms. OWENS. Mr. Chairman, that is, in fact, correct. OSM is very
much aware of the issues associated with mountaintop mining. As
you mentioned, there has been litigation on the issue since 1998.
We have engaged in rulemaking, and in fact currently we are
working cooperatively with state and Federal regulators in the de-
velopment of guidance on certain issues related to mountaintop
mining, such as AOC, the variances, the post-mining land uses,
and return of mined land to useful and productive hardwood for-
estry.

We have also engaged in a national rulemaking on two of the
issues associated with mountaintop mining: extreme buffer zone
and excess spoiled fuel rule. We have a proposal that is in final re-
view, and it should be published in the near future.

The CHAIRMAN. Well, I would only respond that it has been a lit-
tle over 10 years I think since we last had our oversight hearing,
where I asked a similar question and got a similar answer.

Ms. OWENS. Well, I wasn’t here 10 years ago. But I can tell you
that I was in the Solicitor’s Office at that time, and I was involved
in the litigation on mountaintop mining. I know that it has been
a struggle getting through these issues because of the controversies
and the confusion that the regulation has wrought, which is why
OSM now feels that a national rulemaking on these issues is ap-
propriate.

The CHAIRMAN. But does OSM have a definition of AOC, approxi-
mate original contour?

Ms. OWENS. We do not have a definition at this point. We are,
in fact, working on a definition, looking into whether the definition
at this time is appropriate.

The CHAIRMAN. Thirty years, and we are still looking for a defini-
tion of AOC.

Ms. OWENS. I am sorry. Yes, sir. I thought that was a statement.

The CHAIRMAN. And your response is yes. OK. Let me ask one
more question.

Turning to the recently enacted amendments to the Abandoned
Mine Reclamation Program, is it the agency’s view that as a result
of those amendments, the states cannot use their AML grants for
non-coal mine reclamation.

Ms. OWENS. That is an issue that we are currently working with
our solicitors on, to make sure that we follow the law as written.
So we are, a decision has not been made, but we are working with
our solicitors on that issue.

The CHAIRMAN. Continuing on this issue, and I have already
taken issue with Brent Wahlquist on this when he was Acting Di-
rector, the Office of Surface Mining has taken the position that the
minimum program states will not receive the full $3 million min-
imum program amount until Fiscal Year 2010. This is a great in-
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justice; it is not how I read the law. And I would appreciate if you
would elaborate on how this position is being taken.

Ms. OWENS. Again, Mr. Chairman, that issue, we understand the
position of the Chair. We are looking at and working with our so-
licitors to make sure that we follow the written law.

The CHAIRMAN. That you follow, I am sorry, the written law?

Ms. OWENS. Written law. The law as it is written.

The CHAIRMAN. Are you talking about the amendments that we
enacted end of last session?

Ms. OWENS. Yes, I am, sir.

The CHAIRMAN. Have you perhaps not read them yet?

Ms. OWENS. I have read them.

The CHAIRMAN. Perhaps we have a disagreement of the intent of
that legislation, then.

My time is up. I will yield to the Ranking Member, Mr. Pearce.

Mr. PEARCE. Thank you, Mr. Chairman. Ms. Owens, what is the
legal foundation for the regulations under the SMCRA of surface
mining on non-Federal lands? What is the legal foundation?

Ms. OWENS. I am sorry, sir, could you—I am not understanding
your question.

Mr. PEARCE. The legal foundation for the national regulations for
those non-public, non-Federal lands.

Ms. OWENS. Non-public, non-Federal lands?

Mr. PEARCE. Yes, the mining

Ms. OWENS. The legal foundation for all of our regulations are
the Surface Mining Act.

Mr. PEARCE. OK. But the underlying foundation of those regula-
tions, I understand it comes from the Act. I am asking about the
legal foundations.

Ms. OWENS. The Act does provide the legal foundation, unless 1
am missing something, sir. I apologize.

Mr. PEARCE. Have any of the foundations been challenged in
court?

Ms. OWENS. Of regulation?

Mr. PEARCE. The legal foundations for the regulation. In other
words, has a court looked at the legal foundation for the regulatory
basis of SMCRA?

Ms. OWENS. Mr. Congressman, as I am sure you are aware, most
of, or I should say a large percentage of regulations that are pro-
mulgated and that have been promulgated under SMCRA over the
years and currently are challenged in court.

Mr. PEARCE. And generally what is the finding of the court? Sup-
porting the regulatory basis, or are they not?

Ms. OWENS. We have had instances, because of the breadth of
the challenges to the regulations, we have prevailed in some cases
and not in others. And when we have not, we have taken action
accordingly with the courts’ decisions.

Mr. PEARCE. Do you think that Congress can effectively preempt
states’ regulation of oil and gas production on non-Federal lands?
Do you think that we can do that here in Congress?

Ms. OwWENS. Well, Congress has the power to write the laws. 1
would assume that if you write them in that way, you could.

Mr. PEARCE. OK. Do you know, Mr. Bandy, you had mentioned
that you kind of confirmed the statements made by Mr. Duncan,
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that we have evolved from the mom-and-pop operations to 80 per-
cent publicly traded. Is that healthy for the industry? Has that
been a good change?

Mr. BANDY. Well, the industry has changed a lot in 30 years. The
amount of work that goes into obtaining a permit is very expensive.
There is a lot of engineering and design work that goes into that,
and a lot of equipment cost. It is expensive.

It is being approached more as a business approach. And I see
maturity in the industry, and likewise in the state programs.

Mr. PEARCE. As a regulator looking at it, is it a healthier indus-
try now? Is it safer, cleaner, everything that regulators look at?

Mr. BANDY. Yes, sir. We have looked at numbers, and one of the
things I currently do is the applicant violator system, which looks
at violations, companies with violations. And we see a decreasing
number of non-forfeitures and a decreasing number of cessation or-
ders when you compare back to previous years.

The industry as a whole has consolidated, and you see quite a
bit of consolidation of the industry today.

Mr. PEARCE. I wonder how many people were employed in the
coal mining industry.

Mr. BANDY. I think it is about 250,000, but I am not positive of
that, nationwide.

Mr. PEARCE. And an average coal miner might make what?

Mr. BANDY. I would say $100 a day.

Mr. PEARCE. A thousand dollars a week then, more or less.

Mr. BANDY. I guess so.

Mr. PEARCE. So it is pretty good, high-paying jobs, compared to
New Mexico scale. And the contribution to the GDP? Ms. Owens,
would you know that?

Ms. OWENS. No, sir, I am sorry, I don’t.

Mr. PEARCE. I think it is about $100 billion. A lot of those are
union jobs. I think what we do here has a great effect on the econ-
omy, the cost of our energy, and on the jobs in the coal industry.

Thank you, Mr. Chairman. I see my time is about to elapse.

The CHAIRMAN. Jim, let us see. Let me recognize in order in
which you came in. Mr. Grijalva, Mr. Inslee.

Mr. INSLEE. Yes. A few months ago I talked to a lady from Marsh
Fork Hollow. And she told me about the destruction of her commu-
nity by mountaintop mining. And as someone who is not personally
familiar with it, it was really distressing. She told about her son
going out; the first time it really got bad is in the creek behind
their house, a place that they had played for generations, becoming
just, the water just looked threatening. Not a place where a kid
could play any more.

Then they started talking about the dust. Then they talked about
the dam, that she couldn’t sleep at night because they all had to
sleep in one room. They were worried it was going to collapse. And
they eventually had to leave. And this whole community basically,
not on the land that was owned by the mine, but adjacent to it.
And they all left.

And listening to her, it was apparent to me that Federal policy
had failed to protect Americans from some of the devastation
caused by this particular kind of mining.
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I am not as familiar with the specifics as the Chairman and the
other members of the Committee. I am concerned when I hear that
there has apparently been a violation of a failure by the Federal
government to protect against the destruction of streams by this,
by issuing permits, if you will, at the same time that we are de-
stroying these stream beds.

It seems to me like there needs to be some significant review of
the performance of the Executive Branch, and/or a change in the
law, given the destruction that at least I have been told is occur-
ring. Could you both comment on that?

Ms. OWENS. Mr. Congressman, as I mentioned earlier, OSM is
painfully aware of the issues associated with mountaintop mining.
And in an effort to address many of those issues, we have been and
continue to work cooperatively with the state and Federal regu-
lators.

One of the things that we are currently doing is working with
the EPA, the Corps of Engineers, the Fish and Wildlife Service, to
come up with ways to ensure that we issue better permits; that
there is coordination between those agencies—in particular, the
Corps of Engineers—that have responsibility to ensure that the
Clean Water Act requirements are met.

In the stream buffer zone regulation that we are proposing, one
of the issues we are addressing is to clarify the conditions under
which mining activities can occur in or near streams. So we are
looking at those issues and attempting to address them.

Mr. INSLEE. What is the status of this? At one time there was
litigation, I think last year, where the Administration was allowing
mining that they were aware were filling in stream beds, and actu-
ally physically destroying the stream bed. And my understanding
is that the Administration allowed that to occur. There was litiga-
tion, and my understanding is the court issued an injunction or
stopped the Administration somehow from doing that. What is the
status of that?

Ms. OwWENS. Well, I think you are referring to a District Court
decision, which the District Court Judge did not allow the decision;
said that there could be no placement of spoil in perennial streams.
However, the Fourth Circuit Court of Appeals overturned that.

Notwithstanding that fact, we recognize that there are issues,
and we have begun to address them in the proposed rulemaking.

Mr. INSLEE. Well, maybe you can tell me. Do you think it should
be the law that mountaintop mining could result in destroying
these streams? Do you think that should be the law?

Ms. OWENS. No, I don’t.

Mr. INSLEE. And under the current law, are they allowed to do
s0?

Ms. OWENS. The law does not allow for destroying of the streams.
In fact, one of the issues associated with the stream buffer zone
rule is some of the confusion we realized through the course of the
litigation over this is that there was confusion over the interpreta-
tion of the rule, which is why we have

Mr. INSLEE. Do we need a statutory change to clarify that? I
mean, if you are telling me that you think they shouldn’t be de-
stroyed, but the Fourth Circuit Court allowed the mining to go
through, which dumped spoils in a stream bed and literally de-
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stroyed it, does that suggest we need a statutory change? Or is the
Executive just not applying the statute correctly?

Ms. OWENS. I think our regulations have attempted to apply the
law correctly. We have, however, as I said, as a result of litigation
and the different results that came out of that litigation, our regu-
lation now attempts to add some clarity to the confusion that ex-
ists.

Mr. INSLEE. And have those then issued? Is there a proposed reg-
ulation out?

Ms. OWENS. No. The proposed regulation is in final review, and
we expect that it will be issued soon. In the near future.

Mr. INSLEE. Well, we hope to see it. Thank you.

The CHAIRMAN. The gentleman from North Carolina, Mr. Shuler?

[No response.]

The CHAIRMAN. The gentlelady from Guam, Ms. Bordallo?

[No response.]

The CHAIRMAN. The gentleman from Maryland, Mr. Sarbanes?

[No response.]

The CHAIRMAN. OK. Oh, I am sorry.

Mr. SHUSTER. You forgot me over here.

The CHAIRMAN. The gentleman from Pennsylvania, Mr. Shuster.
I am sorry, Bill.

Mr. SHUSTER. Thank you very much, Mr. Chairman. I am equal-
ly concerned about what has happened in mining and to the envi-
ronment. But I have seen in my district communities destroyed, not
necessarily because of what has happened to the environment, but
because of what has happened to coal mining, and the burden and
the regulatory burden that the government has placed on it now.

I certainly think that we have to have laws in place to protect
the environment, but we also have to make sure that we protect
this industry so that it can create the jobs that are so necessary
to get the coal out of the ground, to be able to use it for power in
this country.

As I have said, I have seen a number of communities that have
been destroyed and are trying to rebuild themselves, trying to open
up mines that were at one time very productive mines, closed down
for various reasons. But the process they have to go through is very
burdensome. It takes a long period of time, it is very expensive.
And I hope that we can streamline some of this, so that we can
open some of these mines that, as I have said, had been mined in
the past in western Pennsylvania, and are important to this nation,
important to my district, important to regular people.

I think somebody mentioned about the kind of money a miner
makes today. One of the, I guess it is a good problem we have, is
we can’t get enough miners in western Pennsylvania to mine the
coal. So I am very concerned about the regulatory burden that we
place on these companies.

One question I wonder if you might be able to comment on, on
lands that have been reclaimed. What is the record on their pro-
ductivity once they have been reclaimed, that you have found?

Ms. OWENS. I couldn’t answer across the board, but I can say
that one of the initiatives that OSM is engaged in now is ARRIs,
our Appalachian Regional Reforestation Initiative. And that is an
effort to return mined lands to productive hardwood forests. And
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of course, that has all the benefits of the reforestation creating nat-
ural habitat for wildlife and carbon sequestration possibilities.

The goal of the Surface Mining Act and the regulatory program
is to ensure that post-mining land uses return the land to at least
as good, if not better, uses than prior to mining.

Mr. SHUSTER. And do you have any statistics, any records on if
that has been the case?

Ms. OWENS. I can get statistics. I don’t have any with me.

Mr. SHUSTER. But it has been my, in traveling throughout my
district—of course, mining is important, but also hardwoods. Penn-
sylvania has some of the greatest hardwood forests in the world.
And when I have been talking to folks that timber, they say the
productivity in cases has exceeded what it was before mining went
there. But again, I would like to see some statistics on your depart-
ment, if you keep that and track those kinds of things. I think it
would be very important to us as we craft legislation, as we go
through this Act.

The other question that I have is concerning the fees that are
collected from the operators. They are done on a voluntary basis.
What is your feeling? Do you feel as though they are being col-
lected? Are we getting 100 percent, or close to 100 percent, of what
we tl‘;ink should be collected, to be able to do these recommenda-
tions?

Ms. OWENS. Fees assessed against coal produced?

Mr. SHUSTER. Yes.

Ms. OWENs. Well, that is not voluntary. That is required under
the Act.

Mr. SHUSTER. I know that. But the reporting, I guess, is vol-
untary, is that correct?

Ms. OWENS. I am sorry?

Mr. SHUSTER. The reporting on the production, is that voluntary,
or is there an auditing process in place?

Ms. OWENS. That is required, as well. And I believe we have 99
percent compliance with that requirement.

Mr. SHUSTER. OK. The other thing that I wanted you to comment
on was that in recent years they have increased the flexibility of
how those monies can be used. A portion of it, or it seems to be
an increasing portion of it is going into water systems, which of
course is important. But I am concerned that the money is not
being spent on reclaiming the land, and then down the road some-
where we need to figure out how to get money in to improve those
water systems.

What do your numbers show as far as that? Are we seeing a sig-
nificant increase in those monies being used for water treatment
facilities instead of the reclamation?

Ms. OWENS. I am sorry, I don’t have the statistics on that. I do
know that the monies, the fees that are collected on the coal pro-
duced go into the Abandoned Mine Land Fund, and the projects
that that fund finances are those that come from our Abandoned
Mine Land Inventory System. And those are high-priority projects
that the Act established and requires us to require states with
abandoned mine land programs to clean up.

Mr. SHUSTER. Well, at some point, you probably have statistics
on that, also. Again, my question was because of the flexibility we
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put in the law, more of that money is going into cleaning the water
systems instead of the reclamation projects. Sometimes that goes
hand in hand, but I wonder if you could give me some statistics on
that and see where that money is flowing.

Ms. OWENS. To the extent that we can get those, I will.

Mr. SHUSTER. Thank you very much. Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Idaho, Mr. Sali.

Mr. SALL. Thank you, Mr. Chairman. Ms. Owens first, and then
Mr. Bandy. And just a short answer.

Do you feel like your office has been able to do a good job of regu-
lating coal mining and reclaiming land, and protecting the environ-
ment through the Surface Mining Act?

Ms. OWENS. I think that we have, what we have done is done a
good job. We are in the process of—and Mr. Chairman alluded to
this earlier—establishing a regulatory framework that allows for
the states and tribes to regulate under the surface mining pro-
grams.

Ninety-seven percent of the coal that is produced in this nation
is permitted and regulated under the state regulatory programs.
And it is in our interest to make sure that those states succeed.
And the way——

Mr. SALL. Do you believe they are succeeding in taking care of
the environmental concerns and whatnot with regulating coal
mining in this country today?

Ms. OWENS. I think they are improving. As you know, this has
been a 30-year effort. We have had some successes, we have had
some challenges. We have had some failures. But we have not
ceased to work on the improvement of our effort, and to continue
to work cooperatively with the states.

What we have found is that our increased cooperative effort with
the states is yielding better results than when we were in a
confrontational mode with them. So it can

Mr. SALL. Mr. Bandy, do you feel like your office has been able
to do a good job of regulating coal mining in this country and pro-
tecting the environment, all those goals that are set out in the Sur-
face Mining Act?

Mr. BANDY. Yes, sir, I do. I don’t think we have been perfect, but
I would hate to see what it would have been like without us 30
year? ago, in 30 years. I see a lot of maturity and a lot of dedicated
people.

The problem with, or the issue with being a regulator is you kind
of straddle the fence. And nobody is ever really happy with your
decision, neither the industry or the citizens. But you try to find
that balance, as laid out in the purposes of the Act, to balance our
country’s energy needs with their environmental concerns.

Mr. SALLI. And along those lines, I guess the point I am trying
to get to is this. I know you have new regulations that have been
promulgated and will guide the future, I guess is probably the best
way to say that.

Is there any authority that you lack in your office, under the
Surface Mining Act, that you need to be able to go out and protect
the environment in ways that it is not being protected today? And
I recognize, Mr. Bandy, that you use judgment; sometimes you
don’t use the full extent of your authority. But is there a place
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where you run up against a lack of authority from your office to
be able to regulate for the environment? To be able to punish peo-
ple who offend? To be able to come up with regulations that will
take care of any issues that have come up? And I say that, tem-
pering, knowing that the courts get involved and sometimes inter-
pret things differently.

But do you lack authority to deal with the issues that are sup-
posed to be taken care of under the Surface Mining Act?

Mr. BANDY. No, sir. One of the things that inspectors and regu-
lators have dealt with for years, how to deal with bankruptcies.
And pretty much, we figured, and when they file bankruptcy, it is
all over; everybody loses.

But the cases I have pointed out in my oral testimony is it is an
example of how we tweak and reused what SMCRA gave us 30
years ago in today’s economy, in today’s environment, to get favor-
able results.

Mr. SaL1. Ms. Owens, would you respond to that question? Is
there any place where you lack authority to act that you would
need Congress to engage?

Ms. OWENS. Nothing that comes to mind immediately, Mr. Con-
gressman. As Mr. Bandy said, we have been able to, through the
years, adapt to the needs of the Surface Mining Program. The chal-
lenge that we have, as he also stated, is striking that balance. And
Ihthink that we have done a pretty good job of attempting to do
that.

Mr. SALL. You would agree that striking that balance generally
means that you would exercise less authority than you have under
the Act?

Ms. OWENS. No, not at all. It just means that we exercise the au-
thority that is given us, recognizing the need; the need for coal by
the nation. But then also to make sure that it is done in an envi-
ronmentally sound manner. And I think SMCRA gives us the tools
to do that. And I think we are doing a pretty good job of utilizing
those tools to that result.

Mr. SALL. Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Nevada, Mr. Heller.

Mr. HELLER. No questions. Thank you.

The CHAIRMAN. The gentleman from New Jersey, Mr. Holt.

Mr. HoLT. I pass, Mr. Chairman.

The CHAIRMAN. OK. Before we let you go, let me just go back one
more time to the definition of AOC. You are saying 30 years now,
we still don’t have a definition of approximate original contour. I
would seriously, seriously ask you, how do you expect anybody to
comply with the law if 30 years later you still don’t have a defini-
tion of what one of the basic tenets of that law, return to AOC, ap-
proximate original contour?

Ms. OWENS. Mr. Chairman, I think you are aware that there is
a statutory definition of approximate original contour, and that is
the definition that we follow.

The CHAIRMAN. I have in front of me the original SMCRA Act,
1977. My copy. My notes I wrote on it 30 years ago. I wish I still
haclil1 a picture of what I looked like at that time to put in here, as
well.

[Laughter.]
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The CHAIRMAN. But here are my notes. “Strong bill.” And “re-
quiring return to approximate original contour.” My eyesight is not
as good as it was 30 years ago, either. Well, my handwriting has
gotten worse, that is for sure.

The bottom line is I wrote on here, “approximate original contour
and better post-mining uses of the land.” This bill was supposed to
address the problems of small operators and permits, the states’
rights if the states meet Federal guidelines. This is a note I must
have written for a press interview or something. But anyway, ap-
proximate original contour. And we still don’t have a definition.

Ms. OWENS. Well, Mr. Chairman, unfortunately we didn’t have
the benefit of your handwritten notes. We only have the statutory
definition, which we have attempted to follow over the years.

The CHAIRMAN. Well, I would hope we could get something more
definite than a statutory definition, so that we know what is legal
and how to comply, the operators know how to comply with the
law. I think the agency must have a definition.

Ms. OWENS. Well, we are, in fact, now working with the state
and Federal regulators to provide guidance. We are working to de-
velop guidance on AOC and the variances and post-mining land
uses.

The CHAIRMAN. OK. Thank you both for your testimony today.

Ms. OWENS. Thank you, Mr. Chairman.

Mr. BANDY. Thank you.

The CHAIRMAN. Thank you. Our next panel is composed of
Gregory E. Conrad, Executive Director, Interstate Mining Compact
Commission, Herndon, Virginia; Stephanie R. Timmermeyer, the
Cabinet Secretary, West Virginia Department of Environmental
Protection, from Charleston, West Virginia; John F. Husted, Dep-
uty Chief, Division of Mineral Resource Management, Ohio Depart-
ment of Natural Resources, Columbus, Ohio; Mr. John Corra, the
Director of the Wyoming Department of Environmental Quality,
Cheyenne, Wyoming.

The Chair would like to welcome the panel for being with us this
morning, some of whom have traveled long distances. And again,
I commend you for your work. Stephanie, it is good to see you
again, and thank you for what you do in our home state of West
Virginia. I hope the baby is doing well.

We have your prepared testimony; it will be made part of the
record as if actually read. And I understand, Mr. Conrad, you will
be the lead-off witness.

Mr. CONRAD. Mr. Conrad, if you would give me a moment here
while we set up.

The CHAIRMAN. OK.

STATEMENT OF GREGORY E. CONRAD, EXECUTIVE DIRECTOR,
INTERSTATE MINING COMPACT COMMISSION, HERNDON,
VIRGINIA

Mr. CONRAD. Good morning, Mr. Chairman, members of the
Committee. I appreciate the opportunity to appear before you this
morning, and to introduce the perspective from the states con-
cerning the Surface Mining Control and Reclamation Act, as we re-
flect on 30 years of its implementation.
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I will present a general overview of state regulation under
SMCRA, and then my colleagues from West Virginia and Wyoming
will share a more regional perspective, followed by a viewpoint
from those who operate abandoned mine land programs for the
states and tribes.

As one of the original framers of SMCRA, Mr. Chairman, you are
very familiar with the state lead concept that underpins the imple-
mentation of the Act. In designing a regulatory model that would
be both effective and efficient, Congress decided that the states
should be authorized to regulate surface mining and reclamation
operations within their borders.

Due to the diversity of terrain, climate, and other conditions re-
lated to mining operations, it simply made sense to rely upon the
states to implement programs based on national standards. The
other part of the equation was financial. It was anticipated, and in-
deed has proven true, that the states would be able to operate their
programs at significantly lower cost than the Federal government.

We are happy to report today, Mr. Chairman, that the regulatory
regime established by SMCRA is a success, and is working notably
well. The purposes of the Act are being accomplished, and the over-
all goal of establishing a nationwide program to protect society and
the environment from the adverse effects of past and present coal
mining operations has been achieved.

Drainage and runoff controls are in place to ensure that down-
stream waters are not filled with sediment or otherwise polluted.
Blasting operations are controlled to prevent damage to nearby
property. Final grading and reshaping of mine lands are under-
taken to ensure that they are stable and approximate their original
contour. Topsoil is preserved and then replaced to accomplish high
levels of productivity, and mine lands are reclaimed to a variety of
beneficial uses, and then returned to local landowners in equal or
better condition than before mining. And all of these statutory re-
quirements are being accomplished while maintaining a viable coal
minéng industry that is essential for meeting our nation’s energy
needs.

Examples of some of the excellent reclamation that is occurring
under the Act, along with some of the various post-mining land
uses, can be seen in our two exhibits, which highlight area state
and national reclamation award winners. I would request permis-
sion to submit these two exhibits for the record. Thank you.

As we look to the future, Mr. Chairman, the states faced several
challenges, perhaps the most crucial being adequate funding for
state regulatory programs. Pursuant to Section 705 of SMCRA,
OSM is authorized to make annual grants to the states of up to 50
percent of the total costs incurred for the purposes of administering
and enforcing their programs. This percentage has increased for
states regulating on Federal lands.

As you know, these grants are essential to the full and effective
operation of state regulatory programs. For the past several fiscal
years, the amounts for state Title V grants has been flatlined, as
you will note in this graph. What this does not show is that these
grants have been stagnant for over 12 years.

Looking at the graph once again, another disturbing trend is evi-
denced, and that is that the gap between the state’s requests and
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what states are receiving in annual grants is widening. In the end,
this increasing gap is compounding the problem caused by infla-
tion, and uncontrollable costs is undermining our efforts to realize
needed program improvements and enhancements, and jeopardizes
our efforts to minimize the impact of coal extraction operations on
people and the environment.

Should the Federal government be faced with operating these
programs, the impact on their budget will be significant. So for all
of these reasons, we have urged Congress to increase funding for
state Title V grants in OSM’s 2008 budget to $67 million. We are
encouraged that both the House and the Senate are moving in this
direction.

Let me turn briefly to some of the key successes and future chal-
lenges facing the states. Over the past 20 years, state programs
have improved to the point that implementation is highly success-
ful. The overall programmatic emphasis under SMCRA has shifted
from structural and administrative issues to specific technical
issues that are encountered as reclamation technology and science
are advanced.

This is where OSM serves a valuable support mechanism for the
states, particularly through their TIPS program and the agency’s
technical training program, both of which undergird the states’ ef-
forts to operate efficient and effective programs.

On another front, the states have worked cooperatively with
OSM and others to address acid-mine drainage issues through the
Acid Drainage Technology Initiative. The states have made signifi-
cant strides in advancing reforestation efforts on reclaimed lands
through the Appalachian Regional Reforestation Initiative. And
through a partnership among the states’ OSM and EPA we have
achieved momentum in the remaining area, where thousands of
acres of abandoned mine lands have been restored as part of active
mining operations.

Among the future technical and regulatory challenges facing the
states are those related to adequate financial assurance for long-
term impacts beyond normal reclamation, prime farmland produc-
tivity, and underground mine mapping. In each of these instances,
and in others, such as subsidence control, blasting, and hydrologic
protection, the states are actively engaged in seeking technical so-
lutions, as well as regulatory program enhancements, that will
fully and adequately address the concerns associated with these
issues.

Much progress has been made over the past 30 years to accom-
plish the purpose and objectives of SMCRA. At this point in the
Act’s implementation, we believe that it is most relevant for OSM
to focus its energies and resources on assisting and supporting the
states through adequate funding for state grants, sound technical
assistance, and opportunities for the states to actively participate
in the agency’s training program. The overall result will be excel-
lence in state program implementation and enhancement of the
Federal/state partnership, and better on-the-ground performance
by the regulated industry.

Thank you very much.

[The prepared statement of Mr. Conrad follows:]
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Statement of Gregory E. Conrad, Executive Director,
Interstate Mining Compact Commission

Good morning Mr. Chairman and Members of the Committee. My name is Greg
Conrad and I serve as Executive Director of the Interstate Mining Compact Com-
mission. The Compact is comprised of 24 states throughout the country that to-
gether produce some 90% of our Nation’s coal, as well as important non-fuel min-
erals. The Compact’s purposes are to advance the protection and restoration of land,
water and other resources affected by mining through the encouragement of pro-
grams in each of the member states that will achieve comparable results in pro-
tecting, conserving and improving the usefulness of natural resources and to assist
in achieving and maintaining an efficient, productive and economically viable
mining industry. Participation in the Compact is gained through the enactment of
legislation by the member states authorizing their entry into the Compact and their
respective Governors serve as Commissioners. We appreciate the opportunity to par-
ticipate in this oversight hearing on “A 30th Anniversary Review of the Surface
Mining Control and Reclamation Act of 1977”. I will present a general overview of
the states’ experience with SMCRA’s implementation and will then turn to my col-
leagues from West Virginia and Wyoming to provide insights into the operation of
state programs in two important coal mining regions of the country. Finally, John
Husted of Ohio, who serves as President of the National Association of Abandoned
Mine Land Programs, will share the state and tribal perspective on the AML pro-
gram under SMCRA.

The Surface Mining Control and Reclamation Act is one of several laws passed
in the environmental decade of the 1970s that provided for a unique blend of federal
and state authority for implementation of its provisions. As one of the original fram-
ers of this landmark law, Mr. Chairman, you know that one of its key
underpinnings was that the primary governmental responsibility for developing, au-
thorizing, issuing and enforcing regulations for surface mining and reclamation op-
erations subject to the Act should rest with the states, due to the diversity of ter-
rain, climate, biologic, chemical and other physical conditions related to mining op-
erations. We are here to report on our role and experience as primary regulatory
authorities under SMCRA.

By almost all accounts, the implementation of SMCRA by the states has been a
resounding success. The anticipated purposes of the Act have been or are being ac-
complished and the overall goal of establishing a nationwide program to protect soci-
ety and the environment from the adverse effects of past and present surface coal
mining operations has been achieved. Drainage and runoff controls are in place to
ensure that downstream waters are not filled with sediment or otherwise polluted
by mining activity. Blasting operations are controlled to prevent damage to nearby
buildings and other property. Final grading and reshaping of mined lands are un-
dertaken to ensure that they are stable and approximate their original contour. Top-
soil is preserved and then replaced on mined lands to accomplish high levels of pro-
ductivity. Mined lands are reclaimed to a variety of beneficial uses within a few
years after the completion of mining. Once reclaimed lands are fully bond released,
they are returned to local landowners in equal or better condition than before
mining began. All of these statutory requirements are being accomplished while
maintaining a viable coal mining industry that is essential for meeting our Nation’s
energy needs. Examples of some of the excellent reclamation that is occurring under
the Act can be seen in our two exhibits, which highlight various state, IMCC and
OSM reclamation award winners.

As we reflect back on the past 30 years since the enactment of the Surface Mining
Control and Reclamation Act (SMCRA), much has changed and yet some things re-
main the same. In the early years, we were focused on the development of a com-
prehensive federal regulatory program that would serve as the baseline for
SMCRA’s implementation. Many of these initial rules faced legal challenges as
being arbitrary, capricious or inconsistent with law and took many years to resolve.
A few, like the definition of valid existing rights and the procedural rules concerning
ownership and control that underpin the Applicant/Violator System, are still unset-
tled. However, the majority of the federal rules are in place and working effectively.
This is not to say that we are out of the woods with respect to significant future
rulemakings. Two examples of rules currently before the Office of Surface Mining,
Reclamation and Enforcement (OSM) are stream buffer zones and mine placement
of coal combustion by-products, both of which the agency will soon be proposing.
However, in general, the regulatory program is more stable and certain than it was
even 10 years ago, which benefits both coal operators and citizens.

One of the key components of SMCRA when first enacted was its reliance on a
unique and challenging arrangement of state and federal authority to accomplish its
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intended purposes and objectives. Pursuant to the state primacy approach embodied
in SMCRA, the states serve as the front-line authorities for implementation of the
public protection and environmental conservation provisions of the Act, with a sup-
porting oversight role accorded to OSM. It has taken a good portion of the past thir-
ty years to sort out the components of these often competing roles, but the result
has been a balance of authority that generally works.

During the past ten or so years, the working relationship between the states and
OSM has been particularly productive and non-contentious. We have moved beyond
the second-guessing of state decisions that predominated the early years of state
program implementation and instead are engaged in more cooperative initiatives
where OSM strives to support the states through technical advice and training and
where the states and OSM work together to solve difficult policy and legal ques-
tions. OSM’s oversight program is more focused on results, looking at on-the-ground
reclamation success and off-site impacts, which better reflect the true measure of
whether the purposes of SMCRA are being met. In fact, over the years, both OSM’s
oversight program, as well as several state performance-based regulatory programs,
have received national recognition for their effectiveness and efficiency.

This is not to say that there are not several challenges ahead of us as we look
to the future. Perhaps the most crucial at this juncture is adequate funding for state
regulatory programs. Pursuant to section 705 of SMCRA, OSM is authorized to
make annual grants to the states of up to 50 percent of the total costs incurred by
the states for the purposes of administering and enforcing their programs. This per-
centage is increased for those states that regulate on federal lands. As you know,
Mr. Chairman, these grants are essential to the full and effective operation of state
regulatory programs. For the past several fiscal years, the amount for state Title
V grants has been flat-lined. (See figure 1) What this graph does not show is that
these grants have been stagnant for over 12 years. The appropriation for state Title
V grants in FY 1995 was $50.5 million. Essentially, we have attempted to operate
effective, high performance programs with a meager $6 million increase spread over
12 years. By most standards, this is remarkable, and clearly a bargain for the fed-
eral government. Over this same period of time, coal production has risen substan-
tially and OSM’s own budget for federal program costs has increased by over $25
million. Given the fact that it is the states that operate the programs that address
the environmental impacts of coal mining operations, a similar increase would have
been expected. But instead, state regulatory grants have remained flat-lined.
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For Fiscal Year 2008, in an attempt to reverse this trend, OSM has proposed a
modest increase for state Title V grants. However, it may be too little too late, espe-
cially for some states such as Virginia and Utah. In Virginia, for instance, coal pro-
duction and operating costs have increased, while federal funding for state-based
coal regulatory programs has consistently decreased. The rise in costs associated
with wages, employee benefits, and transportation fuels have risen approximately
15% over the past four years. Due to the loss of federal funds, Virginia is unable
to fill many staff postings, including that of the critical field inspector. Without a
full staff of reclamation inspectors, Virginia may not meet federal inspection guide-
lines. Virginia is also unable to fill technical support staff positions. This will limit
the assistance the Commonwealth can offer to coal companies and significantly
delay the review and approval process for surface mining permits. Virginia’s situa-
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tion is symptomatic of what other states are facing—or will soon face—if the debili-
tating trend for Title V grant funding is not reversed.

It must be kept in mind that state coal regulatory program permitting and inspec-
tion workloads are in large part related to coal mine production. In general, as coal
production increases, the need for additional permitting and operational inspections
also increases. State programs must be adequately funded and staffed to insure that
permitting and inspection duties are both thorough and timely as states experience
the reality of accelerating coal mine production and expansion activities. As program
funding shortfalls continue, states risk the possibility of delayed production and neg-
ative impacts to the environment. The situation in Colorado exemplifies this reality.
From 2002 to 2006, Colorado production increased approximately 10%. Permit revi-
sion activity increased nearly 50% during the same period. This reality has stressed
existing program resources and caused the delay or elimination of lower priority
program functions.

Just as with the federal government, state regulatory programs are personnel in-
tensive, with salaries and benefits constituting upwards of 80 percent of total pro-
gram costs. And, just like the federal government, state personnel costs are increas-
ing. (See figure 2) States must have sufficient staff to complete permitting, inspec-
tion and enforcement actions needed to protect citizens of the coalfields. When fund-
ing falls below program needs, states may struggle to keep active sites free of offsite
impacts, reclaim mined areas, and prevent injuries.

Coal Reguatory Program Personnel Cost Increases
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Looking again at figure 1, another disturbing trend is evident. The gap between
the states’ requests, which are based on anticipated expenditures, and what states
are receiving in annual grants, is widening. The numbers in this chart are taken
from OSM budget justification documents, OSM’s website, and estimates provided
to OSM from the states. Please note that these numbers have not been adjusted for
inflation—which means the situation is actually more bleak. There is no disagree-
ment about the need demonstrated by the states. In fact, in OSM’s own budget jus-
tification document, OSM states that: “the states have the unique capabilities and
knowledge to regulate the lands within their borders. Providing a 50 percent match
of Federal funds to primacy States in the form of grants results is the highest ben-
efit and the lowest cost to the Federal government. If a state were to relinquish pri-
macy, OSM would have to hire sufficient numbers and types of Federal employees
to implement the program. The cost to the Federal government would be signifi-
cantly higher.” (Page 71 of OSM’s Budget Justification)

The enormity of this funding challenge will become increasingly clear as the fed-
eral government is faced with the dilemma of either securing the necessary funding
for state programs or implementing those programs (or portions thereof) them-
selves—at significantly higher costs. In Virginia alone, for instance, the cost of OSM
running the program would likely amount to $8-10 million based on what it cur-
rently costs OSM to run the comparable federal program in Tennessee. For perspec-
tive, in Fiscal Year 2007, Virginia has been offered $3.175 million in federal funding
to operate its program (although actual needs amount to $3.6 million—an overall
shortfall of nearly $1 million when the state match is factored in). If this analysis
was expanded to all of the 24 state programs, the overall savings to the federal gov-
ernment would be dramatic. In addition, as anticipated by SMCRA’s framers, the

T
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states are closer to the action, are able to account for local conditions and cir-
cumstances and can be more responsive.

In the end, the increasing gap between the states’ anticipated expenditures and
actual Federal funding is compounding the problem caused by inflation and uncon-
trollable costs, undermines our efforts to realize needed program improvements and
enhancements, and jeopardizes our efforts to minimize the impact of coal extraction
operations on people and the environment. For all these reasons, we have urged
Congress to increase funding for state Title V regulatory grants in OSM’s FY 2008
budget to $67 million, as fully documented in the states’ estimates for actual pro-
gram operating costs. A resolution adopted by IMCC at its recent annual meeting
addressing this matter is attached to our testimony (Attachment No. 1). At this
point, the House has approved an additional $2 million over the Administration’s
request of $60.2 million and the Senate Appropriations Committee has approved a
$6 million increase over that request. This is very encouraging and we trust that
in the end, Congress will approve the full $66.2 million for state Title V grants.

It must be kept in mind that where there is inadequate funding to support state
programs, some states will be faced with turning all or portions of their programs
back to OSM (as in the case of Virginia) or, in other cases, will face potential law-
suits for failing to fulfill mandatory duties in an effective manner (as has occurred
in Kentucky and West Virginia in the past). Of course, where a state does, in fact,
turn all or part of its Title V program back to OSM (or if OSM forces this issue
based on an OSM determination of ineffective state program implementation), the
state would be ineligible for Title IV funds to reclaim abandoned mine lands. This
would be the height of irony given the recent reauthorization and revitalization of
the AML program.

Speaking of the Title IV AML program, the states were greatly encouraged by the
passage of the 2006 Amendments to SMCRA, which culminated over 12 years of
work by the states and others to reauthorize this vital program. The AML program
has been one of the hallmarks of SMCRA and has accomplished much over the
years, as you will hear from Mr. Husted. With the infusion of new life and funding,
the program holds out great promise for the future. The states have been working
closely with OSM to design rules that will appropriately implement the provisions
of the 2006 amendments and allow the states to put money into projects that meet
the purposes and objectives of the new law. Among the key issues we have ad-
dressed in our discussions with OSM are the following:

e Use of the grant mechanism to distribute payments from the U.S. Treasury

e Funding for minimum program states

e Use of unappropriated state share balances for noncoal reclamation and the

acid mine drainage set aside

o The effective date of certain payments under the new law

o Adjustments to the current grants process
We look forward to pursuing these issues in greater detail with OSM over the com-
ing months. Should the Committee desire a copy of our more detailed comments on
the draft proposed rules, please let us know.

With regard to funding for state Title IV Abandoned Mine Land (AML) program
grants, recent Congressional action to reauthorize Title IV of SMCRA has signifi-
cantly changed the method by which state reclamation grants are funded. Beginning
with FY 2008, state Title IV grants are to be funded primarily by permanent appro-
priations. The only programs that continue to be funded through discretionary ap-
propriations are high-priority federal reclamation programs, state and federal emer-
gency programs, and OSM operations. As a result, the states will receive mandatory
funding in FY 2008 of $288.4 million for AML reclamation work. OSM also proposes
to continue its support of the Watershed Cooperative Agreement program in the
amount of $1.6 million, a program we strongly endorse.

Assuming that permanent appropriations for state AML grants do, in fact, become
a reality (and we trust they will), there are three remaining discretionary funding
priorities for the states: minimum program funding; federal emergency programs;
and Clean Streams funding. With respect to minimum program states, under the
new funding formula provided by OSM, all of the states and tribes will receive im-
mediate funding increases except for minimum program states. Under OSM’s inter-
pretation of the 2006 Amendments, those programs remain stagnant for the next
two fiscal years at $1.5 million, a level of funding that greatly inhibits the ability
of these states to accomplish much in the way of substantive AML work. Many of
these states have pending high priority AML projects “on the shelf” that cost several
million dollars. The challenge for these states is putting together enough moneys
to address these larger projects given minimum funding. It is both unfair and inap-
propriate for these states to have to wait another two years to receive any funding
increases when they are the states most in need of AML moneys. We have therefore
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urged Congress to fund these states at the statutorily authorized level of $3 million
in FY 2008 so as to level the playing field and allow these states to get on with
the critical AML projects that await funding.

We have also urged Congress to approve continued funding for emergency pro-
grams in those states that have not assumed these programs. Funding the OSM
emergency program should be a top priority for OSM’s discretionary spending. This
funding has allowed OSM to address the unanticipated AML emergencies that inevi-
tably occur each year in states without state-administered emergency programs.
Without this funding, it will be up to the states to address the emergencies that
occur. In states that have federally-operated emergency programs, the state AML
programs are not structured or staffed to move quickly to address these dangers and
safeguard the coalfield citizens whose lives and property are threatened by these
unforeseen and often debilitating events. Finally, we have urged Congress to ap-
prove continued funding for the Clean Streams Initiative. OSM has chosen to elimi-
nate funding for this worthwhile program in FY 2008. We believe this is a mistake.
Significant environmental restoration of impacted streams and rivers has been ac-
complished pursuant to this program, to say nothing of the goodwill that the pro-
gram has engendered among local communities and watershed groups. For the
small investment of money that is appropriated for this program each year (approxi-
mately $3 million), the return is huge.

Future challenges for the AML program include the perpetual operation and
maintenance costs associated with acid mine drainage treatment; assuring that
maximum flexibility is provided to the states to determine their respective AML
project priorities; and enhancing opportunities for economic development (including
recreation and tourism) in depressed areas of the coalfields.

As mentioned earlier, one of OSM’s primary missions under the Surface Mining
Act is evaluating the states’ administration of their programs, otherwise known as
oversight. This process has undergone a significant metamorphosis, the result of
which has been a more credible and useful program for informing Congress and oth-
ers about the status of state program administration. The first attempt at designing
a meaningful oversight program in the mid-1980’s was merely an exercise in data
gathering or output measurement. We were concerned then with numbers of inspec-
tions, numbers of permit reviews and numbers of enforcement actions. OSM also
tended to look behind state permitting decisions to determine whether OSM would
have handled them the same way the states did. This type of “second guessing” gen-
erated significant conflict and even resentment between the states and OSM. In ad-
dition, the numbers that were collected into oversight reports told us little or noth-
ing about whether the objectives of SMCRA were being met (i.e. what was hap-
pening on the ground? how effectively were state programs actually protecting the
environment? how well was the public being protected and how effectively were citi-
zens being served? how well were we working together as state and federal govern-
ments in implementing the purposes of SMCRA?).

Following an effort by OSM and the states in the late 1980’s to fashion a more
effective state program evaluation process based on a goal-oriented or results-ori-
ented oversight policy and another review of the process in the mid-1990’s, a per-
formance measurement approach was adopted, based in large part on the require-
ments of the Government Performance and Results Act (GPRA). The new outcome
indicators now focus on the following: the percentage of coal mining sites free of off-
site impacts; the percentage of mined acreage that is reclaimed (i.e. that meets the
bond release requirements for the various phases of reclamation); and the number
of federal, private and tribal land and surface water acres reclaimed or mitigated
from the effects of natural resource degradation from past coal mining, including
stream restoration, water quality improvement, and correction of conditions threat-
ening public health or safety. These new measurements are intended to provide
Congress and others with a better picture of how well SMCRA is working and how
well the states are doing in protecting the public and the environment pursuant to
their federally approved programs. Much of this can also be told in pictures of re-
claimed mined areas like those shown in our exhibits, many of which reflect winners
of IMCC’s and OSM’s national reclamation awards. Effective program implementa-
tion by the states and compliance by the coal industry are resulting in the reclama-
tion and restoration of both active and abandoned sites that meet the objectives of
SMCRA and benefit both people and the environment.

Over the past twenty years, state regulatory programs have improved to the point
that implementation is highly successful. Due to this success, the overall pro-
grammatic emphasis under SMCRA has shifted from structural and administrative
issues to specific technical issues that are encountered as reclamation technology
and science are advanced. These issues tend to manifest themselves as environ-
mental challenges unique to particular regions or states, many of which must be re-
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solved during the permitting process. They may also arise as a result of state in-
spections at mining sites. In any event, due to constraints on existing state re-
sources, states may be unable to undertake the type of technical analyses that at-
tend these issues. This is where OSM serves a valuable support mechanism for the
states (as anticipated by Section 705 of SMCRA) by providing technical assistance.
In addition to meaningful and properly focused assistance, the states also look to
OSM’s Technical Innovation and Professional Services (TIPS) program. This has
been one of OSM’s most valuable and effective initiatives and serves as the corner-
stone of the states’ computer capability, particularly now that many states are uti-
lizing electronic permitting. We trust that OSM and Congress will continue their
support for TIPS and for the hardware and software upgrades that are required to
assure the system’s integrity and usefulness. TIPS training is also critical.

One of the key successes of SMCRA over the years has been its training program.
Through a combination of both state and federal agency instructors, OSM’s National
Technical Training Program (NTTP) assures that newly hired state and federal em-
ployees, especially inspectors and permit writers, receive adequate and credible
training both on basic elements of program implementation and on cutting-edge
technical and policy subjects. The NTTP has also allowed more seasoned employees
to fine tune their skills and update their knowledge on important topics. OSM’s
training program is especially important for smaller states that do not otherwise
have access to such resources. In addition to NTTP classes, IMCC (working in co-
operation with NTTP) has developed and facilitated a series of benchmarking work-
shops for both state and federal agency personnel that has allowed them to improve
and enhance their respective regulatory programs and skills in such areas as blast-
ing, subsidence, bonding, underground mine mapping, and permitting related to hy-
drologic balance. OSM has also sponsored several interactive forums on a variety
of subjects of mutual interest to the states and we urge the agency to continue this
practice, again with state input. All of these training components will become in-
creasingly more critical as OSM and the states face a retiring workforce and the
attendant succession planning that follows.

There have been other notable successes in SMCRA’s implementation, in both the
regulatory and policy areas. The states have worked cooperatively with OSM and
others to address acid mine drainage issues through the Acid Drainage Technology
Initiative, which focuses on prediction, prevention, avoidance, remediation and
treatment. Again working cooperatively with OSM, the states have made significant
strides in advancing reforestation efforts on reclaimed lands, particularly through
the Appalachian Regional Reforestation Initiative. Through a partnership among
the states, OSM and the Environmental Protection Agency (EPA), we have also seen
major strides in the remining arena, where thousands of acres of abandoned mine
lands have been restored as part of active mining operations, thereby saving valu-
able AML Trust Fund dollars and returning the land to productive use. We have
also been working with EPA and OSM to revisit the current effluent limitation for
manganese so as to reduce or prevent the adverse effects and potential hazards aris-
ing from some of the treatment technologies related to control of manganese.

In its 1990 monograph on “Environmental Regulation of Coal Mining: SMCRA’s
Second Decade”, the Environmental Policy Institute identified and commented on
several challenges facing the states and OSM, as follows:

The issues facing regulators today are more difficult than they were in
1977. Many of the easier and more blatant problems have been addressed
[such as the two acre exemption]....The regulatory issues today include the
prevention of hydrologic damage, the control of subsidence and subsidence
damage, the establishment of adequate reclamation bond amounts, the use
of permit-based enforcement, and the improvement of federal oversight.
Also of concern is the massive shortfall in the federal fund meant to reclaim
areas abandoned prior to 1977 without reclamation. [Page3]

Throughout SMCRA'’s third decade, many of these issues have been addressed and
resolved. Congress has addressed the shortfall of moneys in the AML Trust Fund
with the 2006 Amendments to SMCRA and OSM and the states are well on their
way to implementing those adjustments and putting more money on the ground to
restore AML sites. Federal oversight (and the attendant state/federal relationship
under SMCRA) has advanced by significant degrees and is no longer the flashpoint
that it once was. Through advances in electronic permitting and the use of tools
available through OSM’s TIPS program, state permitting actions are timely, com-
prehensive and accurate, thereby insuring more effective compliance with the law.

That being said, given the nature and scope of today’s mining and reclamation
operations and attendant environmental impacts, we continue to face challenges as
regulatory authorities under SMCRA. A few examples follow:
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e Bonding—one of the larger challenges concerning the bonding provisions of
SMCRA is with regard to post closure issues. While SMCRA originally envi-
sioned the bond as a guarantee of performance during mining, it did not antici-
pate the challenges associated with postmining concerns such as long-term
treatment associated with acid mine drainage or long-term impacts from subsid-
ence. For instance, OSM’s current rules on bonding require that the bond
amount be adjusted for potential subsidence damage repairs. However, nothing
is said about how the bond release procedure will apply in these situations. The
result is that surety companies are reluctant to write bonds for reclamation be-
cause of the long term nature and unknown extent of the liability. The states
have been working with OSM to address this matter through the use of other
financial assurance mechanisms, such as trust funds. There are also issues as-
sociated with bond release in general. Given that the procedures attending re-
lease are so cumbersome and expensive, coal operators simply choose not to
apply for them. This further impacts the availability of bond capacity in the
market and results in unnecessary expenses for states related to continued in-
spection and enforcement on these essentially completed reclamation sites.

e Prime farmland—the requirements related to proof of productivity (five year
minimum) prior to termination of jurisdiction and before the land can be re-
turned to the owner are cumbersome. The mid-continent states are currently
undertaking research through a major Midwestern agronomy/soil science uni-
versity to determine proper testing techniques to ensure soil capabilities are
present, in the hope that an alternative method for demonstrating productivity
can be attained, thus returning land much sooner back to the owner of record.

e AVS—over the past twenty years, the states have worked diligently with OSM
to develop the Applicant/Violator System (AVS), which assists us in imple-
menting section 510(c) of SMCRA, particularly the issuance of permits. Early
in the development of AVS, the states focused on designing a system that would
allow them to identify and block violators and other scofflaws without bogging
down the database with useless or unproductive information. While we have
made progress in this regard, we continue to examine ways to improve and en-
hance overall system effectiveness. For example, a critical aspect of AVS is the
rules that define ownership and control; permit and application information re-
quirements; and the transfer, assignment or sale of permit rights. These rules
have been under a constant state of flux since their original promulgation in
1988 and a recent OSM rulemaking attempts to bring closure to several key
issues that remain unresolved or problematic.

e Underground mine mapping—another continuing challenge that we face con-
cerns accurate and readily available underground mine maps, which are essen-
tial for protecting the public, the environment and infrastructure from the
threats posed by unknown underground mines. Events such as the Quecreek in-
cident in Pennsylvania and the Martin County Coal Company impoundment
failure in Kentucky were high profile demonstrations of the kinds of incidents
that can occur when mine maps are inaccurate or unavailable. IMCC has spon-
sored a series of national and regional benchmarking workshops that have fo-
cused on the collection, handling, scanning, georeferencing and validation of
mine maps. While the expertise and technology is available to tackle this issue
and accomplish these tasks, our biggest challenge is the lack of funding for per-
sonnel, hardware, software upgrades and database development to move the ini-
tiative forward.

In each of these instances, and in others such as subsidence control, blasting and
hydrologic protection, the states are actively engaged in seeking technical solutions,
as well as regulatory program enhancements, that will fully and adequately address
concerns associated with these issues. As an example, over the past several years,
IMCC has sponsored benchmarking workshops on subsidence impacts, blasting, fi-
nancial assurance, electronic permitting and hydrologic balance, all of which have
provided state and federal regulators with an opportunity to examine these issues
in detail with an eye toward regulatory program improvements. IMCC is currently
preparing for its next workshop on surface and ground water database development
and use as part of the permitting process. The overall goal is to continually assess
and enhance our performance as regulatory authorities in an effort to achieve ever
higher levels of program effectiveness.

Much progress has been made over the past 30 years to accomplish the purposes
and objectives of SMCRA. From our perspective, the basic organization of OSM is
working well. At this point of SMCRA’s implementation, neither the states nor OSM
are dealing with the same types of issues or problems that attended the early years
of program formation and administration. We have moved away from questions of
adequate state program components and state implementation techniques to more
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substantive issues associated with technical, on-the-ground problems or with thorny
legal and policy questions associated with interpretation of our programs. We there-
fore believe that it is most relevant for OSM to focus its energies and resources on
assisting and supporting the states through adequate funding for state grants,
sound technical and legal assistance, and opportunities for the states to actively par-
ticipate in the agency’s excellent training program. The overall result will be less
federal intrusion in the states’ administration of their programs, a concomitant en-
hancement of the federal/state partnership, and better on-the-ground performance
by the regulated industry.

We appreciate the opportunity to present this testimony today and welcome the
opportunity to work with your Committee, Mr. Chairman, to insure the effective im-
plementation of SMCRA in the 21st century.

ATTACHMENT NO. 1

Resolution
interstate mining compact commission

BE IT KNOWN THAT:

WHEREAS, the Surface Mining Control and Reclamation Act (SMCRA) provides
for the assumption of authority by state governments to regulate surface coal
mining and reclamation operations within their borders following approval by the
federal Office of Surface Mining (OSM) of state programs; and

WHEREAS, section 705 of SMCRA requires the federal government to provide an-
nual grants up to 50 percent for costs incurred by the states for the purpose of ad-
ministering and enforcing their approved regulatory programs; and

WHEREAS, over the past 25 years the states have been led to believe, based on
actual practice and OSM policy, that the federal government would base annual
grants on the states’ estimated costs for implementing their regulatory programs,
pursuant to the principles of primacy and partnership embedded in SMCRA; and

WHEREAS, in recent years federal funding for state regulatory grants has stag-
nated, resulting in a $10 million gap between the states’ estimated program costs
and actual grant funding; and

WHEREAS, this debilitating funding trend is severely impacting the states’ abil-
ity to run efficient and effective regulatory programs that meet the purposes and
objectives of SMCRA, with some states having to overmatch federal grants dollars
and other states being forced to seriously consider turning all or portions of their
programs back to the federal government; and

WHEREAS, the costs for the federal government to operate regulatory programs
in primacy states will, by OSM’s own admission, be significantly higher than what
the states currently spend; and

WHEREAS, there is strong, widespread support for increases in state regulatory
grants from both the regulated industry and citizen groups so as to preserve the
quality and integrity of state programs;

NOW THEREFORE BE IT RESOLVED:

That the Interstate Mining Compact Commission (IMCC) strongly urges Congress,
the Office of Management and Budget, the Department of the Interior and OSM to
shore up and support state regulatory programs through full funding of state grants
so that states can effectively meet the objectives and mandates of SMCRA; and

BE IT FURTHER RESOLVED:

That IMCC specifically requests that funding for state regulatory grants in OSM’s
proposed FY 2008 budget be increased by $7 million for a total of $67 million.
Issued this 2nd day of May, 2007

ATTEST:

Executive Director
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Figure No. 1

Comparison of State Requests to Actual Allocations (FY 2001 - 2007) (Figure 1)
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July 31, 2007

The Honorable Nick J. Rahall II
Chairman

Committee on Natural Resources
U.S. House of Representatives
Room 1324 LHOB

Washington, DC 20515

Dear Mr. Chairman:

Durlng the course of an oversight hearing on the 30th Anniversary of the Surface
Mining Control and Reclamation Act (SMCRA) on July 25, several allegations were
leveled at the States of Virginia, Indiana and Illinois concerning implementation of
various aspects of their regulatory programs. You specifically requested that I follow
up on a situation in Virginia where a citizen had filed a complaint against A and
G Coal Company for mining without a permit. There were also allegations con-
cerning groundwater protection standards and adequate public participation in the
states of Indiana and Illinois. I contacted each of these states and they have pro-
vided the following information regarding the allegations raised during the hearing.

Virginia—in his testimony, Mr. Walt Morris alleged that “the state regulatory au-
thority in Virginia continues to refuse to investigate citizen allegations that a coal
operator is conducting mining operations without a permit—on the incredible theory
that the state has no obligation to inspect because it has not issued a permit for
the mine.” Mr. Morris went on to allege that “OSM’s Virginia field office continues
to ignore a citizen request for inspection and enforcement in the same matter, even



35

though the time for responding under OSM’s regulations has long since expired.”
Since the hearing on July 25, Mr. Morris has sent a formal apology to OSM’s Vir-
ginia field office indicating that, indeed, a timely response by OSM to the citizen
request for inspection and enforcement had been made. What he fails to mention
is that OSM also found that Virginia’s response to a Federal Ten Day Notice regard-
ing the matter was appropriate and that Virginia has “shown good cause for not
taking enforcement actions in this case.” As indicated in the attached documents,
it is very clear that all of the activity at the alleged mining site was related to log-
ging operations, oil and gas well development activity and two completed and fully
reclaimed coal exploration sites. Because of his lack of first hand knowledge con-
cerning the situation at the site, Mr. Morris misled the Committee concerning activ-
ity at the site, the citizen complaint, and Virginia’s and OSM’s handling of the com-
plaint. Mr. Morris also impugned the integrity of the Virginia program and its han-
dling of this matter. The Virginia Department of Mines, Minerals and Energy
makes extraordinary efforts to work with and assist its citizens and has received
national recognition for those efforts. Unfounded allegations such as those leveled
by Mr. Morris do little to support the excellent work being done by the states under
SMCRA. We believe that he not only owes OSM an apology, but the Commonwealth
of Virginia as well.

Indiana—in his testimony, Mr. Brian Wright made several inaccurate and mis-
leading statements regarding the Indiana regulatory program, particularly with re-
spect to protection of groundwater resources and mine placement of coal combustion
wastes. An explanation from the state of Indiana addressing these matters is at-
tached to this letter.

Illinois—in his statement, Mr. Wright also mischaracterized or made false accusa-
tions regarding several aspects of the Illinois program, including groundwater pro-
tection standards, longwall mining and subsidence protection requirements, lands
unsuitable petitions and citizen participation. An explanation from the state of Illi-
nois addressing each of these matters is attached.

Pennsylvania—Mr. Wright also mentioned that the Commonwealth of Pennsyl-
vania is preparing a report on coal combustion waste. To clarify, no such report is
in the works. What Pennsylvania is developing are updated and expanded policy
guidelines regarding mine placement of coal combustion waste in light of the NRC
report. Once prepared, these guidelines will be available for public review and com-
ment.

Thank you for the opportunity to address and clarify these inaccuracies, misrepre-
sentations and allegations. Many of them are very serious and we trust that the
record will reflect the corrections and explanations offered by the states. Should you
have any questions or require additional information, please do not hesitate to con-
tact me. And once again, our sincere appreciation for holding the oversight hearing
and for the opportunity to participate.

Sincerely,

Gregory E. Conrad
Executive Director

Attachments

The Indiana Department of Natural Resources, Division of Reclamation (DOR) is
the regulatory authority for coal mining in the State of Indiana. We take issue with
the manner in which our program was mischaracterized in the testimony of the
Hoosier Environmental Council on July 25, 2007 before the House Natural Re-
sources Committee concerning the implementation of the Surface Mining Control
and Reclamation Act of 1977. The testimony contained inaccuracies concerning
Indiana’s coal regulatory program and its alleged lack of adequate protection for
groundwater resources and the public, along with other misconceptions. We appre-
ciate the opportunity to clarify these matters.

Staff of the DoR include hydrogeologists with decades of experience in coal mine
regulation. Not only do regulations contain numerous and extensive hydrology re-
lated requirements but, as will be discussed below, the State of Indiana has a
groundwater standards rule which has been implemented within Indiana’s surface
coal mining regulations. Contrary to some testimony, the DoR’s regulatory frame-
work and implementation of the surface coal mining regulations does provide ade-
quate protection and safeguards to citizenry and the environment living in and near
the coalfields of Indiana.

As discussed in the Hoosier Environmental Council testimony, regulations require
that coal mines minimize disturbance of the hydrologic balance within the permit
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and adjacent areas, prevent material damage to the hydrologic balance outside the
permit area, to assure the protection or replacement of water rights, and to support
approved post mining land uses, 30 CFR 816.41. It was stated these regulations
have been applied inadequately to protect the water of coalfield residents. In actu-
ality, the groundwater standards regulations within Indiana’s surface coal mining
regulations were developed and implemented on the precise premise that requires
the state to follow the federal law and regulations as it pertains to minimizing im-
pacts within the permit area and preventing material damage outside the permit
area. Coal mining operations must implement groundwater protection measures in-
cluding proper handling, treatment, and disposal of any coal refuse and any acid
and/or toxic forming earthen materials. Further, specific protective measures are
employed such as proper sealing of boreholes, auger holes, etc....,as well as special
handling provisions to prevent formation of acid mine drainage (measures to mini-
mize disturbance of the hydrologic balance within the permit and adjacent areas)
and to ensure that mineralization of the water which recharges within the spoil
mass does not migrate off-site and adversely impact residential wells or ground-
water reiources (prevent material damage to the hydrologic balance outside the per-
mit area).

Indiana’s groundwater standards were developed by the Water Pollution Control
Board of the Indiana Department of Environmental Management as a part of a pub-
lic process including a workgroup made up of academia, industries, the public, envi-
ronmental groups, and state regulatory personnel. An outcome of that regulation
was a requirement that other state regulatory authorities would develop regulations
within their frameworks to implement the groundwater standards. That is exactly
what the DoR did with the groundwater standards promulgated for ensuring protec-
tion at coal mine sites. The surface coal mining regulations were developed with
input from the Indiana Department of Environmental Management who endorsed
the final regulations (see report at end). It should be noted that the groundwater
standards are state regulations above and beyond the federal Surface Mining Con-
trol and Reclamation Act (SMCRA). Federal SMCRA regulations do not contain spe-
cific groundwater standards. Rather, the states develop and implement groundwater
standards by choice. Indiana chose to provide protections, beyond that required
within federal SMCRA, to groundwater resources and groundwater users by not
only ensuring compliance with federal SMCRA but also to provide additional protec-
tions through state groundwater standards regulation. An Informational Bulletin,
adopted in May 2003, explaining the rationale behind this regulation follows the
narrative at the end of this document. Both of these were approved at a public
meeting by the DoR’s ultimate state authority, the Natural Resources Commission.
The public testimony at this meeting is included following the policy document.

Another inaccuracy to the testimony is the claim that Indiana does not charac-
terize pre-mine hydrologic conditions. Each application for a mining permit contains
groundwater quantity and quality information gathered over many months in order
to characterize any seasonal variation. Moreover, aquifer testing (contrary to the
claims in the written testimony) is conducted to determine hydraulic characteristics
such as permeability and rate of flow. Groundwater availability in the coal region
of Indiana is typically very low with exception of those areas along major river sys-
tems. The rock overlying the coal is simply not conducive to large amounts of water
movement and thus the pits during mining are most often quite dry. For this rea-
son, the citizens using water wells typically drill them to depths ranging up to 300
feet and normally much deeper than the lowest coal seam to be mined by surface
mining techniques. The reason citizens construct wells in this fashion is due to the
lack of a reliable, shallow groundwater source, thus they take advantage of a deep
well with adequate storage capacity. Monitoring well installations for the purpose
of monitoring aquifer characteristics (both quantity and quality) are developed in a
similar fashion. Should wells in an area be developed in a single geologic unit then
monitoring wells are installed in a single unit. But, typically monitoring wells are
constructed over the entire bedrock interval due to the fact that is the manner most
citizen wells are installed.

Indiana’s surface mining regulations require the replacement of the water supply
in the unlikely event of interruption or adverse effects to a user of groundwater. Re-
placement can occur by many methods including hook ups to a municipal water sup-
ply, drilling a new well, or any other method acceptable that will provide an equiva-
lent water delivery system. The permittee of the mining operation must also provide
payment of operational and maintenance costs in excess of customary and reason-
able delivery costs for premining water supplies.

Hoosier Environmental Council testimony also indicates that Indiana rules elimi-
nate any incentive to minimize impacts to groundwater quality. Indiana’s statute
and regulations provide numerous hydrology related operational and performance
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standards that must be adhered to or face enforcement action and potential permit
revocation and exclusion from future mining nationally which is certainly incentive
to comply.

One area of agreement with the Hoosier Environmental Council testimony is in
regard to the statement that “It would be unrealistic to assume ground water in
mined areas will remain in pristine condition”. As was mentioned by an industry
representative in the oral testimony, the mineralization of groundwater is an un-
avoidable result of any surface mining due to the breaking of rock and the addi-
tional surface area available for groundwater to contact. These constituents were
present in the rock prior to mining. It would be unrealistic to place a qualitative,
numeric standard within the spoil or refuse areas and regulate a coal mine operator
with unreasonable or potentially unattainable expectations. A mine operator can
comply fully with all aspects of law and regulation and mineralization of ground-
water will still occur. To what extent is dependent on conditions beyond the control
of the mine operator. For that reason, the rule writers of SMCRA thirty years ago
set forth regulations calling for minimization within the mined area and prevention
of material damage beyond. We believe these provisions were put in place by a
group of very wise individuals with great understanding of groundwater issues re-
lated to coal mining. Indiana’s regulations, both for coal mining and groundwater
standards concerning coal mines, are based on this exact premise and do provide
adequate protection to the citizens and the environment of the coal region of
Indiana.

Another issue Indiana wishes to clarify is that of the volume of coal combustion
wastes permitted for disposal as described by the Hoosier Environmental Council
testimony. It was stated that 125 million tons of coal combustion waste has been
approved for disposal in Indiana mines. This figure has been frequently misrepre-
sented. In reality, numerous coal combustion waste disposal applications contain a
request to dispose of the same waste from the same generator. Sometimes a part
of the bidding for a coal contract with a major utility contains a provision to return
a quantity of coal combustion waste to the mine site. Numerous applications con-
tained a request to dispose the same material. This has been explained many times
to the Hoosier Environmental Council and others, but the Hoosier Environmental
Council continues to misrepresent the actual amount of material that could be dis-
posed or has been disposed. The State of Indiana generates 5 to 7 million tons of
coal combustion waste annually. Disposal at coal mines has been permissible since
1988. In that 19 years period the State of Indiana has produced well over 100 mil-
lion tons while less than 9 million tons has actually been disposed at Indiana coal
mines.

NATURAL RESOURCES COMMISSION
Information Bulletin #38 (First Amendment)

SUBJECT: Implementation of the Indiana Ground Water Quality Standards
at Coal Mines Regulated under IC 14-34

I. HISTORY

A technical amendment is made to this information bulletin adding the Indiana
Register publication citation for LSA Document #02-104(F) to facilitate historical re-
search of amendments to 312 IAC 25. This document supersedes Information Bul-
letin #38 published at 27 IR 1665.

II. PURPOSE

The purpose of this nonrule policy is to provide guidance and added explanation
of rules adopted by the Natural Resources Commission for implementation by the
Department of Natural Resources, Division of Reclamation. These rules were given
final adoption by the Commission on May 20, 2003, as amendments to 312 IAC 25
and are more particularly described as Legislative Services Document #02-104(F)
(26 IR 3860). They help implement the Indiana ground water standards established
through the rules adopted by the Water Pollution Control Board that became effec-
tive March 6, 2002.

As required by IC 13-18-17-5, an agency with jurisdiction over an activity must
adopt rules to apply the ground water quality standards adopted by the Water Pol-
lution Control Board. As described in 327 IAC 2-11-2(b), when adopting rules an
agency shall “...ensure that facilities, practices, and activities are designed and man-
aged to eliminate or minimize, to the extent feasible, potential adverse impacts to
the existing ground water quality by applying preventative action levels, design
standards, a monitoring framework, or other regulatory methods.” The amendments
to 312 IAC 25 were developed in this context.
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The amendments to 312 IAC 25 assist in the implementation of IC 14-34 (the
Indiana Surface Mining Control and Reclamation Act or “Indiana SMCRA”) gov-
erning surface coal mining and reclamation activities. The rules contain criteria for
ground water classification, monitoring, and compliance that apply at sites regu-
lated under Indiana SMCRA. This information bulletin has been developed to pro-
vide information concerning procedures and issues regarding the implementation of
the rule amendments.

The following sections include a discussion of the background for the rulemaking,
a section that describes the mines and associated activities that are subject to the
rules, ground water classification, standards to be met, the establishment of a
ground water management zone (or “GMZ”), the location at which the standards
must be met, requirements for additional monitoring wells to serve as early detec-
tion wells, and the plans or actions that must occur if a standard is exceeded.

III. REGULATORY FRAMEWORK

The rules and their interpretations were developed within the context of existing
state and federal mandates concerning coal mining. The existing program requires
compliance with state water quality standards (IC 14-34-10-2(13), 312 IAC 25-6-
12(c), and 312 IAC 25-6-76(c)). Coal mine operations are required to minimize dis-
turbances to the prevailing hydrologic balance on the mine site and associated off
site areas (IC 14-34-10-2(13)). Further, surface and underground coal mining activi-
ties must be planned, conducted, and designed to minimize changes to the pre-
vailing hydrologic balance in the permit area and adjacent areas, to prevent mate-
rial damage to the hydrologic balance outside the permit area, in order to prevent
long term adverse changes in that balance that could result from those activities
(312 TAC 25-6-12(a) and 312 TAC 25-6-76(a)). It is clear that this language recog-
nizes the possibility of impacts beyond the permitted area. It is also clear that any
such impacts, should they occur, must be minimized and must not materially dam-
age the hydrologic balance outside the permit boundaries.

Indiana SMCRA and rules developed under Indiana SMCRA recognize the poten-
tial for impacts to occur beyond the permit area or to uncontrolled properties within
the permit area. Existing standards already require replacement of any water sup-
ply when used for any legitimate purpose is diminished, contaminated, or inter-
rupted by mining activities. The rules do not grant anyone a right to cause impacts
to adjacent or uncontrolled properties. Rather, Indiana SMCRA and rules developed
under Indiana SMCRA recognize that a permittee may follow its approved plan,
comply with all legal mandates, conduct operations in accordance with best manage-
ment practices, and yet still have an impact on ground water off-site. Wide-scale off-
site impacts in Indiana are very uncommon and, consequently, the rule amendments
are not being developed to correct a problem. The rule amendments require that a
specific standard be met at a specific distance or location.

Although impacts to water wells off the permitted area do occasionally occur, ex-
isting standards at 312 TAC 25-4-33, 312 IAC 25-4-78, 312 TAC 25-6-25, and 312
IAC 25-6-88 adequately address these problems. When an impact does occur, an al-
ternate source of water is provided by the permittee. Moreover, the rule amend-
ments in LSA Document #02-104(F) (26 IR 3860) do not impart a permittee with
any additional rights to intentionally or unintentionally cause impacts to adjacent
areas and uncontrolled properties. The rights of property owners to take action
against a permittee as a result of an impact to their property, beyond requirements
imposed by these rule amendments, remain unaffected.

Indiana Register Date: Jul 26,2007 2:24:30PM EDT DIN: 20061011-IR-
312060445NRA Page 1

IV. APPLICABILITY

The rule amendments apply to coal extraction areas where surface and under-
ground coal mining and reclamation permits are issued under Indiana SMCRA. For
the purposes of the rule amendments, coal extraction areas include augering, coal
processing, coal processing waste disposal, spoil deposition, or underground develop-
ment waste deposition that occurs after the effective date of the amendments or on
which a disposal activity subject to IC 13-19-3-3 has occurred and the area is not
fully released from the performance bond required by IC 14-34-6.

V. GROUND WATER CLASSIFICATION

Ground water must be classified according to 327 IAC 2-11-4 to determine the ap-
propriate narrative and numeric criteria and level of protection that applies to the
ground water. The classification of the ground water at the boundary of the GMZ
is drinking water class unless it has been classified as limited class ground water
or impaired class drinking water by 327 IAC 2-11. It should be noted, the limited
class ground water classified according to 327 IAC 2-11-4(d) must meet the require-
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ments found at 327 IAC 2-11-7(b), which include only the constituent concentrations
attributable to coal mining, not those associated with the disposal of coal combus-
tion waste. See 327 IAC 2-11-5 through 327 IAC 2-11-8 for further information on
the criteria for all ground water, drinking water class ground water, limited class
ground water, and impaired drinking water class ground water.

Should a permittee wish to propose a reclassification of ground water, the IDEM
Ground Water Section should be contacted to discuss the IDEM procedures, specific
information requirements, and the criteria for limited class ground water and im-
paired drinking water class ground water.

VI. STANDARDS

Surface and underground coal mining and reclamation operations must be
planned and conducted to prevent violations of the ground water quality standards
found in 327 TAC 2-11. Mining and reclamation operations are to be performed to
minimize the effects of mining and reclamation on the hydrologic balance in the per-
mit area and adjacent areas and to prevent material damage to the hydrologic bal-
ance outside the permit area. Once the ground water has been classified, the moni-
toring framework has been established, and a plan has been included in the permit
application to indicate the location the standards will be met, a demonstration in-
cluding the measures that will be taken to ensure the protection of the hydrologic
balance is to be made.

The standards found in 327 IAC 2-11 are point specific. The rules require that
a specific standard be met at a specific distance or location. An exceedance at one
point, even if that point is outside the permitted area, may not constitute material
damage to the hydrologic balance, a concept that by definition at 312 IAC 25-1-67
involves a hydrologic system existing in an area. Both the rules and this informa-
tion bulletin have been developed in this context.

VII. GROUND WATER MANAGEMENT ZONE (the “GMZ”)

The point of compliance in 327 IAC 2-11 is the boundary of the ground water
management zone (“GMZ”). The standards established by 327 IAC 2-11 must be met
at and beyond the GMZ as established in 312 TAC 25-6-12.5(d) and 312 IAC 25-6-
76.5(d). The boundary of the GMZ will be established during initial permit review
and may be modified in response to changes in operations plans or alterations of
permit boundaries throughout the life of the mine. Ground water monitoring plans
included in the permit application will provide the manner in which water quality
at the GMZ boundary will be measured. The location of the boundary of the GMZ
will be based on the location of drinking water wells or a distance from mining re-
lated activities identified in subdivision (1) of 312 IAC 25-6-12.5(d) or 312 IAC 25-
6-76.5(d) of the rules. In general, the GMZ boundary will be established three hun-
dred (300) feet from the edge of:

(1) coal extraction areas;

(2) coal mine processing waste disposal sites if not within coal extraction areas;

(3) areas where coal is extracted by auger mining methods;

(4) locations at which coal is crushed, washed, screened, stored, and loaded at or
near the mine site unless the locations are within the coal extraction areas;
or

(5) spoil deposition areas.

An exception to this condition will occur when the permit boundary or the extent
of property controlled by the permittee is located at a distance less than three hun-
dred (300) feet from areas requiring a GMZ. While the standards will apply at the
boundary of the GMZ, ground water monitoring wells will be required at locations
within the control of the mining company that are within the GMZ (i.e., less than
300 feet from the mining activities that define the GMZ). To minimize confusion,
DOR will refer to those wells established within the GMZ as “interception wells.”
Likewise, in the event a drinking water well is located within three hundred (300)
feet of areas requiring a GMZ, and there is a likelihood of impact, a monitoring well
(interception well) may be required between the drinking water well or wells and
the activities that define the GMZ.
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For underground mines, the GMZ boundary will normally be established at a dis-
tance of three hundred (300) feet from the edge of the area containing the surface
effects of the mining operation. These include:

(1) coal mine processing waste disposal sites;

(2) locations at which coal is crushed, washed, screened, stored, and loaded at or

near the mine site; or

(3) underground development waste and spoil deposition areas.
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As with the surface mines, a monitoring well will be required within the GMZ
when the GMZ boundary falls on uncontrolled properties. When coal refuse is dis-
posed in the underground works, the GMZ boundary will be modified to incorporate
any area in which this activity occurred.

Posted: 10/11/2006 by Legislative Services Agency

An html version of this document.
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Consideration of Recommendation of Hearing Officer to the Natural Re-
sources Commission with Report of Public Hearing and Written Public
Comments, Responses by the Division of Reclamation, and Presentation for
Final Adoption of SMCRA Water Quality Amendments (312 IAC 25) to Im-
plement 327 IAC 2; Administrative Cause Number 02-160L (LSA #02-104(F))

Stephen Lucas, Hearing Officer, introduced this item. He explained that this was
a proposition for an important set of rule proposals. “I think they are all important,
but this one is perhaps more noteworthy than some and drew more attention than
some.” Lucas stated that, as Hearing Officer, he did not make certain recommenda-
tions, but the “parties did a particularly good of expressing their perspectives and
providing important information on the rule proposal. I do want to publicly thank
those who participated in the very helpful way in which they worked with me as
the hearing officer. This is the kind of issue that could be very difficult and unpleas-
ant, because feelings are sometimes are very strong. But in this instance the staff,
the public, and the regulated community were extremely helpful in delineating this
report.” Lucas then deferred to Marvin Ellis of the Division of Reclamation.

Marvin Ellis, Hydro-geologist in the Technical Services Section of the Division of
Reclamation, addressed the Commission. Ellis explained that the rules would
amend 312 IAC 25, the Indiana Surface Mining Control and Reclamation Act. Ellis
stated that the rule amendments implement the ground water quality standards es-
tablished by IDEM’s Water Pollution Control Board and include classification cri-
teria for ground water, numeric standards and narrative criteria that must be met,
and ground water management zones.

Ellis explained that the Indiana coal mining and land reclamation programs al-
ready include extensive groundwater protection measures, and said that they are
being updated to incorporate these added provisions. He said the amendments do
not replace existing program criteria, but further define and strengthen the coal and
land restoration programs for the citizens of the State of Indiana. Ellis said that
the proposed rule is based upon the IDEM rule which became effective March 6,
2002. He explained that the rule applies the IDEM groundwater classification
scheme and numeric standards. The rule also establishes a management zone with
specific compliance points from a mining activity based upon default criteria within
the IDEM rule. Ellis reported that Division of Reclamation staff met with staff of
IDEM’s Office of Water Quality Drinking Water Branch on several occasions to en-
sure they were applying the rule consistent with the intent of the statute. “We wish
to express our appreciation to the staff of IDEM who have provided us valuable
input while drafting this rule.” Ellis said that the Division of Reclamation also met
with the Hoosier Environmental Council and coal industry regarding the rule and
extended appreciation for their input and “well thought out written comments
throughout the public comment period.”

Ellis explained that in response to written comments provided by members of the
public, the Hoosier Environmental Council, the Indiana Coal Council, and other or-
ganizations, the rule amendments have been revised to reflect many of the sugges-
tions. He said that the Department responses to all comments were included in the
report provided by the Hearings Officer.

Ellis noted that in addition to the proposed rule, the Division of Reclamation also
developed a nonrule policy for the implementation of the ground water quality
standards at mines. He said that the purpose of the nonrule policy was to provide
support guidance and added explanation of the proposed rule. He informed that the
nonrule policy document contains a discussion of the ground water management
zone and how its location is determined. The policy document also addresses the in-
stallation of monitoring wells, termed interception wells, that will be located be-
tween the mining activities and drinking water wells or property boundaries, for the
purposes of early detection and added level of protection. In order to assist in under-
standing the rule and the policy Ellis provided a visual aid that depicted an exam-
ple for the establishment of the groundwater management zone and the locations
at which monitoring would occur.

Ellis thanked the Commission for their consideration of the proposed rule, pack-
age and non-rule policy document.
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Ray McCormick said, “In the example you give here, we have one contiguous block
of land that is represented by the permitted area. However, in my area, the tunnels
and the mine areas extend out for five miles in different directions, and it’s a matrix
of people that are leased at that particular coal company. There are some that are
leased at different coal companies, and some that are not leased. McCormick ref-
erenced the example map and asked whether the permitted area and each one of
the farmsteads would be monitored or well identified out to the 300-foot zone from
each of the 40-acre tracts or 100-acre tracts that occur underground from the center
of the mine.

Ellis said, “When you get out in the areas that are leased and they are mining
deep underground, we refer to that often times as shadow acres.—He explained that
in the permitting process the applicant has to identify all the groundwater users
that are within the surface effect area and within the shadow area, whether it’s a
1,000-acre shadow area or multi-thousand acre shadow area. Ellis explained that
the process can identify owners, their uses and a sampling occurs as part of the es-
tablishment for base-line purposes prior to issuance within the permit area.

McCormick continued, “So you’re saying that this example is for activities above
surface and during low ground water, but for areas outside of the surface activity,
these standards do not really apply?”

Ellis said the standard would apply at the drinking water wells, but the manage-
ment zone is going to be drawn based on the proposed activities. “Focus is on sur-
face effects area. That is where the management zone will initially be drawn.” How-
ever, “depending on the nature activity if there are some waste returned to the un-
derground works, then that would influence its location.” He said sampling occurs
throughout the entire permit process for baseline purposes, prior to permit issuance
and also later when the active mining operations are occurring. Ehret interjected
that the Department treats surface and underground mines differently, because of
the “nature of problems are somewhat different. Historically, if we have problems
in proximity to underground mine work, which I think Ray is talking about, it usu-
ally has to do with a potential loss of water quantity as opposed to water quality.
We don’t have those happen a lot, but the Surface Mining Act outside the require-
ments of this particular amendment has a protection for restoration of the loss of
water due to mining.” He explained that if a person lost a domestic well or an agri-
cultural well, the coal operator would be responsible for the replacement of that
source of water.

Martha Clark, Chief of the Watershed Branch, Indiana Department of Environ-
mental Management, submitted written comments to the Commission. Clark said
she was the previous Chief of the Groundwater Section and was “intimately in-
volved for many years” in the development of the Groundwater Quality Standards
rule, which the DNR, Division of Reclamation is trying to pull into their rule to
meet the requirement of those standards.

Clark stated, “We believe at IDEM that these amendments, coupled with existing
regulatory controls, meet the goals of groundwater quality standards rule and dem-
onstrate as required in Section 2 of the groundwater quality standards rules that
DNR will ensure that facilities practices and activities are designed and managed
to eliminate and minimize potential adverse impacts to the existing groundwater
quality.” She said IDEM wanted to “emphasize” the importance that DNR staff im-
plement the revised regulations to ensure that the goals of the groundwater quality
standards. “We support the final adoption of the rule by the Commission.”

Nat Noland, President of the Indiana Coal Council addressed the Commission. He
said, “I appreciate the opportunity to be here today to testify on this rule of proposal
before you. Noland stated that he represented the Indiana Coal Council, which is
a trade association that represents approximately 90% of the Indiana’s coal opera-
tors throughout southwest Indiana. He said, “As we debate this rule today, I think
it’s important that we all remember that this rule is not a requirement of any fed-
eral law, and particularly the Federal Surface Mine and Control Reclamation act.
Noland explained that the rule proposal was a result of a separate and independent
state statute that was passed in 1988 to ensure groundwater quality protections
throughout Indiana. He noted that IDEM promulgated the groundwater rule as in-
dicated and “your job today is to implement that rule today as part of the surface
mine program. Staff has proposed a rule that does just that. It implements IDEM’s
rule; that is all that is required. Any concerns that have been raised by others about
the standards or the place where the standards should apply are more appropriately
addressed to IDEM, who proposed and adopted the original groundwater rule.”
Noland said, that although coal mining is “one of the heaviest regulated industries
in Indiana, we do support this rule today.” He stated that the nonrule policy does
a “good job” of explaining to the ICC and the regulated community, and to others
how this rule will be implemented.”
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Noland stated that coal mining has been conducted in Indiana for over 100 years.
“Throughout that time, and particularly since the passage of the federal law in
1977, there had been virtually no significant effects on groundwater quality outside
what will be the groundwater management zone after this rule is adopted today.”
He supported and “confirmed” his statement by citing an informal study that IDEM
completed at the Peabody Linnville Mine years ago.

He said that third parties, as well as the coal industry participated in the develop-
ment of the IDEM rule and the rule proposal before the Commission. Noland said
that IDEM’s Task Force and their Rule Workgroup had discussed coal mine issues
“specifically and exhaustively several times.” “While the IDEM rule does not ad-
dress nondrinking water wells that some in the public were concerned with, the
changes made today proposed by staff will offer protection for nondrinking water
wells and drinking wells.” Noland noted that third parties had raised concerns
about the location of the groundwater management zone. “IDEM directed other im-
plementing agencies, such as DNR, to establish groundwater management zones for
their regulatory program as this rule reflects.” Noland said the proposed nonrule
policy does a “good job” explaining how the groundwater management zone will be
created and how monitoring will occur throughout the mining activities. Noland said
that the Indiana public already has protection for drinking water wells that no
other state or federal government has provided. He said the coal industry proposed
legislation a few years ago before the Indiana General Assembly to expand a post-
1977 reclamation fund to be used to provide monies to replace drinking water wells
that may be affected by past mining practices. “Monies in the fund come solely from
civil penalties paid by coal operators.” He said the proposed rule, with the Indiana
surface mining laws and statutes and the fund provide “more than adequate protec-
tion to property owners.”

Noland said that third parties also commented that certain groundwater stand-
ards should apply within the mined area. “That notion was completely contrary to
IDEM’s rule, and no further changes should be made in a proposed rule. He noted
that Reclamation staff indicated in their response to comments, “mineralization of
groundwater within a mined area will occur, but the extent of that mineralization
cannot be predicted. Groundwater in a mined area will not be used for drinking
water and does not need monitoring by these rules. The purpose for the Ground-
water Management Zone is to ensure that the effects will not occur outside the
boundaries of the groundwater management zone.” Noland said the proposed rules
“are not required by Indiana Surface Mining law or the federal law as previously
indicated. In fact, groundwater standards are not a part of regulatory program in
many coal-mining states; however, we will support the rule today. Coal mine opera-
tors can implement the rule and we urge you to go forward with the document that
has been presented by the staff.”

Rae Schnapp represented the Hoosier Environmental Council. Schnapp thanked
the DNR for amending the rule to change the groundwater management zone so
that it does not extend beyond the property boundaries. “That is a very important
aspect of the rule. Schnapp expressed that the groundwater management zone is es-
sentially a “sacrifice zone where no standards apply, and that zone is 300 feet deep.”
She stated that HEC did not “believe” the proposed rule was “not consistent” with
federal SMCRA rules. Schnapp explained that federal SMCRA requires operators to
focus first on prevention. The SMCRA approach is to view mining as a temporary
activity, a temporary land use, and full capability of land use is to be restored.” She
stated that groundwater contamination is “likely to be permanent.”

Schnapp stated that the proposed rule “only protects existing wells and allows the
ambient groundwater to be contaminated.” She added that the proposed rules also
allow for wells used for livestock or irrigation to be contaminated “up to a point.”
Schnapp said that HEC does “appreciate” the change in the rule that puts the inter-
ceptor wells between the mining activity and an existing drinking water well, but
“we feel that really is not enough.” She said that HEC had submitted comments and
suggestions about language that would define minimizing pollution that have not
been incorporated into the rule. “We urge you to seriously consider that, because
we think that the rule needs to have more focus on prevention.

Director Goss commented, “I think we all, at least the people who have been on
this committee, know the importance of this. We've anxiously awaited IDEM’s
guidelines.” He stated the DNR may be the first state agency to propose these de-
tailed regulations, and may be “even ahead of up IDEM’s other divisions in adopting
this.” Goss thanked the Division of Reclamation for the amount of effort put into
the rule proposal, and also thanked the private industry, Indiana Coal Council, and
the Hoosier Environmental Council and other citizen groups. “We have had literally
dozens and dozens of conversations this year, and it’s all been positive and friendly
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on how to improve this and make it work. I think this has been a very good proc-
ess.”

Jerry Miller moved to approve for final adoption of SMCRA Water Quality
Amendments in 312 IAC 25 to implementing 327 IAC 2. Damian Schmelz seconded
the motion. Upon a voice vote, the motion carried.

Jerry Miller moved to adopt the Nonrule Policy Document (Information Bulletin
#38) implementing the Indiana groundwater standards at coalmines regulated
under IC 14-34.

Damian Schmelz seconded the motion. Upon a voice vote, the motion carried.

The Wright testimony, on page 4, misrepresents groundwater protection stand-
ards in Illinois and the regulatory provisions provided under SMCRA. The testi-
mony reveals the author has a lack of understanding of the mining process and how
the local geology influences groundwater after the commencement mining oper-
ations. Mr. Wright requests that SMCRA establish numeric standards to determine
when contamination occurs. While we agree with Mr. Wright’s statement that it
would be unrealistic to assume groundwater in mined areas will remain pristine,
the establishment of nationwide, numeric groundwater standards would be unreal-
istic considering the varying geologic conditions of each region of the nation.

Illinois has statewide groundwater protection standards for offsite impacts as pro-
vided by Illinois Environmental Protection Agency’s groundwater rules at 35 IAC
620. Mining related constituent standards are set at the existing concentrations in
the groundwater within the permit boundary at the time of reclamation. Constitu-
ents outside the permit boundary must comply with the applicable class standard
for the groundwater. These rules were implemented to protect the groundwater sup-
ply surrounding a mining operation and provide a numeric standard for determining
when contamination does occur. The use of regional groundwater protection stand-
ards is a much more practical approach than trying to establish national standards
for groundwater.

Mr. Wright has obviously been misinformed concerning the “high levels of arsenic”
mentioned on page 6. The wells with “high levels of arsenic” are not in the same
aquifer as that being addressed at the mine site. And, the so-called “high levels”
of arsenic are within state standards. Mr. Wright fails to acknowledge that the com-
pany is addressing its environmental responsibility in a professional manner while
under the jurisdiction of the state regulatory agencies using existing regulations.

On page 6 of his testimony, Mr. Wright states that “Illinois DNR ignored the re-
quest for a Public Hearing about the high hazard dams that contain waste. In 2003,
the DNR granted a public hearing on the reclamation plan, but refused to answer
any of the public’s questions on the plan.”

The request of a public hearing concerning high hazards dams is a provi-
sion of a law not related to SMCRA and not enforced by the division of
DNR that is the regulatory authority for Illinois’ Permanent Program. The
public hearing held in 2003 was held according to the regulations. The pur-
pose of such hearings is to receive public comments, but once the hearing
record closed agency officials were available to answer questions. All com-
ments received at the hearing were addressed in the permit decision docu-
ment issued concerning this application. In addition, the Illinois DNR in
2006 held a lengthy public informational forum to discuss questions from
the public. Among the issues raised were design, maintenance and use of
the “high hazard dam” as refuse retention structures at the reclaimed mine
site in question.

Mr. Wright goes on to state on page 6 that “In 2003, the reclamation plan was
approved despite the fact that the mining company did not tell where the moni-
toring wells on the site were located. Illinois DNR itself admitted in its own evalua-
tion that this made it impossible to determine whether any possible contamination
was migrating off site....The reclamation plan has been under appeal for over 4
years. The appeal is now at the federal level.”

These statements are untrue. The application for the permit revision in
question contained the location of the monitoring wells, and the admission
referred to is a total fabrication.

The permit revision referred to was issued on March 3, 2004. Local citizens
requested administrative review of the decision to issue the revision. The
final administrative ruling on the decision to issue the revision was handed
down on May 25, 2005—approximately two years after the review was re-
quested—not four years. The ruling was in DNR’s favor.

This permit revision approval is not the subject of a federal appeal. The fed-
eral appeal deals with a notice sent to DNR by OSM alleging violations of
performance standards. DNR’s response to OSM concerning these allega-
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tions was deemed appropriate and no federal enforcement action was taken.
A local citizen is now appealing OSM’s decision to not take enforcement ac-
tion, not DNR’s decision to issue the revision.

In referring to a pipeline to the Kaskaskia River, on page 6 Mr. Wright’s testi-
mony alleges that DNR sent legal arguments to the OSM for review, “who found
that the mine arguments were not valid. In December 2006, Illinois DNR neverthe-
less changed their position in favor of the mine.”

DNR forwarded the legal rationale of the mine operator to OSM requesting
their solicitor’s opinion. The solicitor did not find the arguments invalid as
Mr. Wright claims. The DNR’s decision to approve the pipeline is the sub-
ject of administrative review requested by the citizen. A recent ruling by
the administrative hearing officer presiding over this review found the citi-
zen’s “pleadings grossly mis-characterize both the Illinois Department of
Natural Resources and the federal Office of Surface Mining analysis”.

On page 7 of his testimony Mr. Wright makes several statements concerning Illi-
nois’ regulation of longwall mining. All of these statements are misrepresentations
of the facts. Mr. Wright obviously accepted verbatim the positions of an anti-
longwall mining group in Montgomery County without bothering to confirm whether
the information provided was factual.

“INlinois DNR has claimed that it has no authority over longwall mines even
though SMCRA regulates the surface impacts of underground mining.”

This statement is blatantly false. In Illinois, longwall mining has been per-
formed in 11 different mining operations located within 6 counties. To date,
over 240 modern longwall panels have been extracted in Illinois. Since
1983, Illinois regulations have required the mitigation of all subsidence im-
pacts, resulting from all types of underground mining, to both land and
structures. There are currently two longwall mines operating in Illinois.
Land and structures impacted by subsidence from these mines are routinely
repaired and landowners are paid for crop losses incurred until repairs are
completed.

“The Illinois DNR has repeatedly refused to address citizen concerns about pos-
sible damage to their homes and farms on the grounds that SMCRA does not give
them authority to regulate underground mines.”

This statement is false. DNR personnel have met numerous times with citi-
zens as part of Farm Bureau sponsored meetings to discuss the issue of un-
derground mining and subsidence repair.

“Illinois DNR has denied the [lands unsuitable petition] repeatedly on the grounds
it cannot accept such petitions for underground mines, but this would appear to di-
rectly contradict their own regulations, which declare ‘An area shall be designated
as unsuitable for all or certain types of mining operations.”

The regulations state at 30 CFR 762.11, and the Illinois counterpart 62 Ill.
Adm. Code 1762.11, that lands unsuitable petitions may be submitted for
surface coal mine operations. The definition of surface coal mine operations
states that “Such activities include excavation for the purpose of obtaining
coal, including such common methods as contour, strip, auger, mountaintop
removal, box cut, open pit, and area mining, the uses of explosives and
blasting; in situ distillation or retorting; leaching or other chemical or phys-
ical processing; and the cleaning, concentrating, or other processing or prep-
aration of coal.”

This regulatory definition of “surface coal mining operations” describes ac-
tivities conducted on the surface of lands in connection with a surface coal
mine or surface operations. Such surface mining extraction activities have
been interpreted to include excavation for the purpose of obtaining coal in-
cluding such common methods as contour, strip, auger, mountaintop re-
moval, box cut, open pit, and area mining....and all areas on which such ac-
tivities occur or where such activities disturb the natural land surface.
These surface coal mining activities are distinguished from underground
coal mining activities. Underground coal mining activities include the
standard mining methods known as room and pillar excavation, high ex-
traction retreat mining, and longwall mining.

The petition referred to sought a lands unsuitable for mining designation
based upon longwall mining operations. Longwall mining is not a surface
coal mining extraction method; it is an extraction method used for under-
ground coal mining operations. Longwall mining extraction is not conducted
on the surface of the land, and as such, it is not a surface coal mining oper-
ation. DNR determined that it is not authorized to review lands unsuitable
for mining petitions that do not relate to surface coal mining operations.
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“The Illinois DNR seems to be completely unwilling to take any sort of regulatory
action in regards to longwall mining. This situation leaves citizens with no recourse
for protecting their homes and their property from possible damage from longwall
mines.”

As indicated above this accusation is simply not true. Illinois has over 24
years of experience in regulating longwall mining and the affects to both
land and structures resulting from subsidence caused by longwall mining.
All underground mine operators are required to repair subsidence damage
resulting from underground mining, whether it be conventional room and
pillar mining or longwall mining.

From: Giles, Mike

Sent: Tuesday, June 19, 2007 1:16 PM

To: Lambert, Butch; Barker, Ernie

Cc: Artrip, Ken

Subject: FW: Permit Application No. 1003841 A & G Ison Rock Ridge
Importance: High

The initial field review by DMLR on the afternoon of 6/13/07 noted gas and
logging activity only in the area of this application (1291 acres). Ken Artrip and |
plan to meet Ms Selvedge and and "a friend" at the Payless parking lot in

Appalachia on Tues. 6/26/07 at 8:30 to review the area of this permit
application. Please let me know if you have any questions or comments.

Thanks,
Mike

-----Original Message-----

From: Barker, Ernie

Sent: Thursday, June 14, 2007 8:22 AM

To: Lambert, Butch

Cc: Vincent, Les; Williams, Roger; Giles, Mike; Varner, Eddie; Stanley, Randy; Artrip, Ken; Smith,
Carolyn; Sexton, Cathy

Subject: RE: Permit Application No. 1003841 A & G Ison Rock Ridge

Importance: High

This application has at least 4 entrances from public roads. When this was received from
Harve, I determined that Ken Atrip was the inspector. Ken was in the field and not
answering the radio. Randy and Eddie where in the office. We had the application map
printed. Called for Ms Selvadge and did not get an answer. When Ken answered the radio
and tatked with Eddie and Randy, they developed a plan to look at the permit yesterday
afternoon. By 5:00 they had determined that the only activity that had occurred on the
permit was logging and gas and oil development. When they returned to the office, they
contacted Ms Selvadge who stated that all her information was third party and she would
have to check her sources and get back to them next week.

We will be writing the above information and the original complaint into a complaint and

inspection report. If we do not hear from Ms Selvdage by mid-next week the complaint
will be closed out.

Thanks!!

Ernie Barker

Reclamation Services Manager
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ernie.barker@dmme.virginia.gov
(276) 523-8197

From: Lambert, Butch

Sent: Thursday, June 14, 2007 7:32 AM

To: Barker, Ernie

Cc: Vincent, Les

Subject: RE: Permit Application No. 1003841 A & G Ison Rock Ridge

Please keep me posted on the investigation of this complaint.

----- Original Message-----

From: Mooney, Harve On Behalf Of DMLR Info Mailbox Account
Sent: Wednesday, June 13, 2007 1:52 PM

To: Barker, Ernie

Cc; Lambert, Butch; Vincent, Les

Subject: FW: Permit Application No. 1003841 A & G Ison Rock Ridge

Ernie, Butch, Les

Please note this request for an inspection by the citizen on the area de-lineated
by the application 1003841.

Harve

----- Original Message-----

From: Kathy Selvage [mallto:kselvage@gmail.com]

Sent: Tuesday, June 12, 2007 4:35 PM

To: DMLR Info Mailbox Account

Subject: Permit Application No. 1003841 A & G Ison Rock Ridge

June 12, 2007

Via Email (dmlrinfo@dmme.virginia.gov)

Department of Mines, Minerals and Energy
Division of Mined Land Reclamation

P.O. Drawer 900

Big Stone Gap, VA 24219

Re: Citizen Request for Inspection of Unpermitted Mining
Activities
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Dear Sir or Madam:

Today I received information indicating that A&G Coal Corporation has
begun surface coal mining operations without a permit. I believe that
the mining operator has begun building roads and clearing the site in
anticipation of mining. As I understand it, the mining company has
applied for a permit (Application # 1003841) to mine the area it is
currently disturbing, but that permit has not been issued. A&G's mining
project is known as the Ison Rock Ridge Surface Mine near Appalachia,
Virginia.

Conducting such activities without a permit would violate the State and
federal surface mining acts. Pursuant to 4 VAC 25-130-700.5 (and 30
U.S.C. 1291(28)), "surface coal mining operations" includes clearing
land on a proposed mining site, building roads on the proposed site or
building roads on an adjacent site in connection with the proposed mine.
Under 4 VAC 25-130-773.11, no person may conduct any surface coal
mining

operations without a permit.

Accordingly, I request an immediate inspection of the proposed mining
operation (and any adjacent areas that are being disturbed in connection
with the proposed mine) as soon as possible pursuant to ¢ VAC
25-130-842.12 and any other relevant provisions of Virginia law. I
would like to accompany your authorized representative on that
inspection,

The harm currently being caused by the mining operator is ongoing,
substantial and irreversible. I live near Wise, Virginia. I am the Vice
President of Southern Appalachian Mountain Stewards (SAMS). The
ongoing

harm caused by the mining operator directly affects the interests of
SAMS' members who live and recreate near the mining site. I ask that
once you determine that surface mining a proceeding without a permit,
you order the operator to cease such operations and order the operator
to begin reclamation activities immediately.

Sincerely,

Kathy Selvage
6611 Kemper Road
Wise, VA 24293
(276) 328-1223



48

COMMONWEALTH OF VIRGINIA
DEPARTMENT OF MINES, MINERALS AND ENERGY
DIVISION OF MINED LAND RECLAMATION
P.O. DRAWER 500, BIG STONE GAP, VA 24219
TELEPHONE: (276) 523-8198

GFFICE u GNLY 3]
comso S Fo: / 27,
e Cotnplainan( q
1’ Compan
,/ PAa. Manugpr
Technical Seciion “

v Ovr}s' {specity}

COMPLAINT INVESTIGATION

£oo5n

[TCOMPLAINT NO. | INVESTIGATION NO. | PERMIT NO. | DATE/TIME REGEIVED DATE OF REPORT
t 6700080 i KWA0002985 i [ “e/13io7 _01:52PM | 71507
COMPLAINANT NAME, ADDRESS, PHONE COMPANY/PERMITTEE NAME, ADDRESS, PHONE _
Setvage, Kathy A&G Coal Company
6611 Kemper Road P.O. Box 1010
Wise, VA 24293 Wise, VA 24293
(H) (276)328-1223 276/328/3421
[COCATION 1 COURNTY(S) WISE 1

The Apphcanon No.100384 1 submiftal is a 1291.64 acre area located tn the Cailahan, Praacher and Laoney Creek
Watersheds in Wise Gounty, Virginia.

i COMPLAINT STATUS/DATE T COMPLAINT TYPE I INVESTIGATION TYPE |
{ RESOLVED 7/5/07 { ILLEGAL MINING 1 CLOSE OUT 1
[ ENFOHCEMENT, 1
| TYPE OF ACTION | ACTION NUMBER COMPLAINANT NOTIFIED 1 REQUEST TO ACCOMPANY |
{ ] I YES 1

([ ATTACHMENT(S): 0 1

COMMENTS FROM:
COMPLAINANT Selvage, Kathy [ 06/13/07 04:00 PM
COMPANY OFFICIAL

INVESTIGATOR/SIGNATURE ARTRIP, KEN I{L& KYA)@O

COMPLAINANT'S COMMENTS I Selvage, Kathy ] 06/13/07 _04:00 PM

i called Ms. Seivage at telephone {276} 328-1223 at approximatety 4:00PM on June 13. DMLRA inspactors had reviewed
the araa in question. Ms.Selvage stated in har compiaint fetter that the mining company has aiready started mining
operations without a permit on this application. it was also stated that the mining company has started building roads and
ciearing the site in anticipation of mining. it was also requested that after it was determinad that surface mining was
proceeding without a permit, that the mining company be order to cease such operations and to begin reclamation
activities on the site.

i tatked to Ms. Selvage on the telephone on the evening of 06/13/07. She infarmed me of the information stated above
and that this information was put in a letler that she mailed to the Division, | told her the site had been imrmeadiately
inspacted and that | cauld not find any active mining activities on this permit appiication. Ms. Seivage said that her
information was third party and that she wouid cail me back and schedule a meeting to faok at areas on the permit
application in the fiald.

Ms. Seivage calied me on 06/18/07 and scheduled a meeting at the Payless in Appalachia at 8:30AM on 0&/26/07.

OMLR
[[COMPANY OFFICIAL'S COMMENTS I RECEIVED ]
DMLR-ENF-032S JUL - 5 2007 Printed: 07/05/07

5/07 Page 1 of3

ENF
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COMMONWEALTH OF VIRGINIA KWA0002985
DEPARTMENT OF MINES, MINERALS AND ENERGY
DIVISION OF MINED LAND RECLAMATION
P.O. DRAWER 900, BitzG STONE GAP, VA 24219
TELEPHONE: {276) 523-8198

o i LT
i  niy

COMPLAINT INVESTIGATION

Since no mining activities were located during the inspaction of 06/13/07 the mimng company was not cantacted. On
07/05/07. 1 contacted A&G company officials (o insure that they have no mining activitios on the area covered by the
comptaint. { tatked to My, Joe Buchanan and Mr. Doug Shupe and was informed that A&G Coai Company has not
conducted any construction activitias including pre-mining, clearing. mining or logging activities in the complaint area.

[ INVESTIGATOR’S DESCRIPTION, COMMENTS, AND RECOMMENDATIONS | ARTRIP, KEN

On June 13, 2007, { received a cail from DMLR Inspector Eddia Vamaer informing me that a complaint was received from
Ms. Selvage of iliegal mining activities on Application #1003841, Ison Rock Ridge Surface Mine submitted by A&G Coal
Company. Mr. Varner requested that I meet with him and DMLR inspector Randy Staniey and ali thres inspsectors fiald
review the Application area.

On the aferncon of Juns 13, 2007 after the complaint was received, the proposed mining area was field reviewed by
DMLA inspectors. All faur antrances to the area were checked for mining traffic activity and most of the 1291.64 acre araa
was field reviewed. The area contains logging and gas well activities. Also two approved Coal Exploration Natices are
tocated in the area of this application but no illegat mining activities were located.

A meeting 1s scheduled with Ms Seilvage on June 26.2007 to field review the area of her concem as stated above.

On June 26, 2007, Mike Gites and { met with Ms. Selvage and Mr. Ryan Dingus o discuss the Ison Rock Ridge Surface
Mine Application # 1003841 in Appalachia. They wera adwvised that we could discuss the proposed permit but could not
make a tield visit. Mike advised Ms. Selvage that DMLR madeo an investigation of her initial complaint on the atternoon of
June 13, 2007 and found no mining activities being conducted on this proposed application.

Mike and | reviewsd the Application maps and discussed provisions of the plan with them. They said that they may drive
by same aof the proposed area but did not plan to tield review the area. The meeting ended at approximately 9:20AM.

07/02/07 ~ Seivage letter of 06/29/07 recewved. This complaint investigation repont addresses alf of the writer's concerns.

COMMONWEALTH OF VIRGINIA KWAO00D29BS
DEPARTMENT OF MINES, MINERALS AND ENERGY
DIVISION OF MINED LAND RECLAMATION
£.0. DRAWER 3500, BIG STONE GAP, VA 24219
TELEPHONE: (275) 523-8198

COMPLAINT INVESTIGATION

in accordance with 4 VAC 25-130-842.15 of the Virginia Coal Surface Mining Reciamation Reguiations
{Review of Decision not to inspect or Enforce):

{a} Any parson who is or may be adversely affectad by a coail exploration or surface coal mining
and reclamation operation may ask the Director to review informaily an authorized
representative's decision not to inspect or take appropriate enforcement action with respect to
any violation alleged by that person in a request for an inspection under *' 4 VAC. 25-130-842.12.
The review request shall be in writing, inciude a statement of how the person is or may be
adversely affected, explain why the decision merits review, and be submitted within 30 days of
the Division’s decision not to inspect or enforce.

{b} The Division shali conduct the mformal raview and inform the person, in writing, of the results of
the review within 30 days of the agency's recept of the request. The person alieged to be in
viotation shall aiso be given a copy of the informat review results.

{c) Informal review under this Section shali not affect any rights, which a citizen may have to formal
review under Section 45.1-248 of the Act', or a citizen's right to file suit pursuant to Section
45.1-246.1 of the Act.

{d) Any person who requested a review of a decision not to inspect or enforce under this Section
and whao is or may be adversely affected by any determination made under Subsection (b) of
this Section may request review of that determination by filing an application for format review
and request for hearing within 30 days of the informal review decision under the Virginia
Administrative Process Act Section 2.2-4000 st seq of the Code of Virginia.

A request for informal review of the complaint investigation or format review of the informal
review decision should be addressed to the attention of the:

Hearings Coordinator

Division of Mined Land Recliamation
P. O. Drawer 900

Big Stone Gap, Virginia 24219
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UNITED STATES DEPARTMENT OF THE INTERIOR| Originating Office: Big Stane Gap Field Office
Office of Surface Mining

1941 Neeiey Rd., Suite 201

US DO, Office of Surface Mining
Reclamation and Enforcemaent

TEN-DAY NOTICE Compartment 116

Big Stone Gap, VA 24219

Number X87-138-052-001% ™ 1 Telephone Number: (276} §23-4303
Ten-Day Notice 1o the Smte of VA
You are nonfied that, as a result of Citizen Information (o5 » foderal mspection,

citizen information. et ) the Secretary has reason to believe that the person described below is in violation
of the Act or a permut condition requited by the Act. If the State Regulatory Authority fails wirhin ten days
after receipt of this nouce to take appropriate action to causc the violauon(s) described herein to be cor-
rected, or to show canse for such failure and ransmit notice of your acnon to the Secretary through the
onginating officc designated above, then a Federa! inspection of the surtace coal mining operation at

which the alleged violation(s) is occurring will be conducted and appropriate enforcement action as re-
quired by Section 521(a)(1} of the Act will be taken.

Pepnmteer A & G COAL CORPORATION County: WISE
Or Cperator if No Pevmitl

Maling Address P.O. BOX 1010, Wise, VA. 24293

Surface

[:] Underground

Permit Number: _ UNKNOWN Mine Name: [7] Other

0t NATURE OF VIOLATION AND LOCATION:
Alleged operator hag disturbed mine site prior to approval o riace mine permit by DMLR.

Sectnon of State Law, regulation or Permit 4 VAC 25-130-773.11{a)
Condiuon believed to have been violated. .

F VIOLAFTON AND LOCATION:

NATRREYD!

RECEIVED

JUL -9 2007
ENF

Section of State Law, regulation or Permit
Condmmion believed to have bem violated:

NATURE OF VIOLATION AND LOCATION:

Section of State Law, regulation or Permit
Condrtion believed to have been violated:

Remarks or Recommendations:

,é>

Alleged disturbing mine site prior to approval of surface permit._Application #100384
Allered DMLR fail to conduct appropriate inspections,
Date of Notice:  07/02/2007 Swgmature of Authorized Rep:> . 500

Print Name and ID; Tim Brehm ID# 052

by @107 00l HHET LATE

’Pﬂsﬂlufl

Dramhok, £38, TG, Vamomk, Raneglie, edng, 1 — D e BER o Ip
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UNITED STATES DEPARTMENT OF THE INTERIOR| ©Originating Office; Big Stone Gap Field Office -
Office of Surface Minin

Us DO, Office aof Surface Mining
Regfamation and Enforcement

1941 Neeley Rd., Suite 201
TEN-DAY NOTICE Compartment 116
Big Stone Gap, VA 24219
Number X07-130-052-001 ™ 1 Telephone Number: {276} 523-4303
Ten-Day Notice 1o the State of VA

You are notified that, as a result of _Citizen Information

(e.g. a federal mspection,
ciuzen informaton, etc.) the Secretary has reason to believe that the person described below is in viclation

of the Act or a permit condition required by the Act. 1f the State Regulatory Authority fails wrthin ten days
after recetpt of this nouce to take appropriate action to cause the viclaton{s) described herein to be cor~
recied, or to show cause for such failure and transmit notice of your action to the Secretary through the
onginatmg office designated above, then a Federal inspection of the surface coal mining operaton at

which the alleged violation(s) is oceurring will be conducted and appropriate cnforcement action as Te-
quired by Section S21{a) 1) of the Act will be taken,

o

Parmittee: A & G COAL CORPORATION County. WISE
O Operator 3f No Permrg}

Mailmg Address. P.O. BOX 1010, Wise, VA, 24293

D Underground

Permut Number: _ UNKNOWN Mine Name: [} Orber

NATURE OF VIOLATION AND LOCATION:
Alleged operator has disturh, ine site prior to appraval of sucfy i rmit R

Section of Stare Law, regulation or Permut

4 VAC 25-130.773.11(a)
Condigon believed to have been violated. .
WA TIREDF VIDLATION AND LOCATION:
RECEIVED
JuL -9 2007
ENF

Section of State Law, regulation or Permit
Condition believed to have been violated:

NATURE OF VIOLATION AND LOCATION:

Alleged disturbing mine site prior to approval of surface permit. Application #1003841
1 d DMLR fail to conduct appr

Condition believed to have been violated:
Remarks or Recommendations:

Section of State Law, regulation or Permit (\m

riate inspections.

Date of Notice:  07/02/2007

Signature of Authorized Rep e —Zaor £ 0telnen

5 Print Name and ID: _Timn Brehm ID# 052
U4 ©/op beot Y5 T LA TS

- Lisss
Blardad, £38, MG, Vacard, Canegic, Prednig, Hhicen, = Qe backds H6M 7’)"’”}/[’7

lPag:lnf 1
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7 U.S.DEPT. OF THE INTERIOR
OFFICE OF SURFACE MINING
Mine Site Evaluation
State Program

1 _Peomuee/Person 9. Permit Number
[ A & G COAL CORPORATION 11 [ovavown 1
2 Addiess 11. Field Visit Date 12, Purpo
P.0. BOX 1010 11 [e7022007
] ;i;:xw } 4. State s - ad = yyyy 15, Site Status 16, Fasilicy Typ
% Zip Code & Phone Number 17._OSM Office # 18_CCID # 19. Land Code
{24293 ! [ @r6) 3283021 ]
: 7_Operator Name, if Different than Permiites | sRame :
8. Mine Name
I i 23. _AVS Permittee Entity ID Number
25. Hours 6. SignacurpBlock - - : W
0 3. Permmur Review \\j;;' /én ﬂ Eg{

Signature:
. Site Visw Ti
e Tt m e e
Review Dare:
o0 ] © Travel Tune Primtod Nasme- e,
d. Report Writing Date: | 070272007 Is Supplemenial MSE Page Used Y

Permit Type « Rem 10 [P = interim Pragram, PP s Permanent Program , NP = No Peant

:

CER.,. Citizen Compiaint Referal (m;;m )

Purpose Type Godes itam 12
e ey i Citoan Gormoine Fopme s
Joint inspection - Rem 13 A joint nspection s when a state Inspactor sccompanies an OSM inspector any time during the review of the mine ste.
Penmit Status — ftem 14 A ... Abandonsd: ARl surfacs and undarground coel activhies have ceseed and
. Active, Coat mining and reciamation activibes ocourTing o ant iy sotie) (, ¢
Bond Forfe Mﬁumafﬂcmwnprmormplﬁd‘-m

ad but not yet distus
N fnactm {Facrmanect Program £erma: Ehase Ul compieted o ey rogress or fot
:: ¢ rmﬂ:y m (Inmﬂ"mq tﬂlln: i As2 Pam“y S - FM sﬂ y;:oolil:nd.d to P 24
oal rining comy e roatarmaitan adto, e ot ram
g D T AB3.. rwctan sto, rog! fodi? s
N Now Appicatia: Viven sl s Smporm)

BR .. gond Reiease equiatory
uthortty (RA) has rooased 3 of the bord (Phase 11 Retease )
Site s“““ Codes — Mem 1§ NS.. Non-Sita \asit: Status of site not
ND. No Disturbance No cosl mining and reciamation  MG..Mining Complate: No mining sctiuty on st FP. Forfedtura Peading: The RA ia pursuing
gperations have N © eggmdwd vt Ko X actoms 15 rovows 16 perTit, CORet the
Ex . oar Ermraton. Coal axpiaration operations e Fompay Cossaton Th RA Pt araties gerfomance band(x). andior
have started and where coal mining oparations cossation of mimng purstact te 30 GFR 816/ of forteited site 15 1 progress.
nave nolbe% 817 1310y, FR.. Forfated and Reclsimed: Forfeituce
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responstvenes ta small busmess. [f you are a small business (a busines with 500 ar those of affiki Page 1 of o _
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U.S. DEPT. OF THE INTERIOR T -
OFFICE OF SURFACE MININ

Mine Site Evaluation State Program

ferminee/ s & G COAL ] Bermic [unkNown ] Field Visit [97/0272007 | Continuation Page
28. Performance Standard Categories .
Codes: I=Complisnce, I=Noncomplisnce, I=Not Planned, 3=Not Sta; i3 Cited
A Adaminjsrative D. Backbilling & (-nldmg H. Subsidence Control Plan
2 Mining within Valid Permit 1 Expased Openings L Roads
;- . Mining within Bonded Area_ Contemporaneous Reclamation “ 1. Road Construction -
3.7 Terms & Conditions of Permit Approximate Criginal Cantour 5 Cmmmu.nn
4. 77 Liability Insurance Highwall Elimination ~ Drainag
5.~ Ownership and Controt " Steep Slopes (includes downslope)} s rﬁu:mg and Maintenance
6. " Temporary Cessation Handling of Acid & Toxic Materials " Reclamation
7. AML Rec. Fees — Non-R (nlls and gullies) =i & Markers
3. AML Rec. Fees — Fature 0 Pay [, E,c.,, Spail Dispasal Slgns
B. Hydrologic Balance - Placement
1.___ Drainage Control " Drainage Control “Prohibitl
277 Inspections & Certificanons Surface Stabilization T::::' hibitlons
3 Siltation Structures Inspections & Certitications Fegotative Caver
4.7 Discharge Structures F. Coal Mine Waste 2 " Timmin,
5. Diversions (Refuse Pites/Tmpoundments) e s
6.7 Effluent Limits 1. UDrainage Control M. __Postmining Land Use
7.7 Ground Water Monitoring 2. Surface Stabilization N. Other
8 Surface Water. Monitoring 3.7 Placement Genaral
Drainage — Acid-Toxic Materials 4 and Certi Par
Impoundments 5. I.l'npoundmg Structures Catagory - -
. swream Buffer Zones G. Use Of Explosives 1)
C. Topsoil & Subsoil 1. Biaster Cerification e —
1. Removal 2.7 Distance Prohibitions 2
2. Substitute Marerjals 3 Blast Survey/Schedule _—
3.7 Storage and Protection 4 ‘Warnings & Records »,
4. Redisrribution 5. Control of Adverse Eﬂ”ects v
Performance Standard Catagoeries E. Excess Spoil . rms]sl‘l.ﬂ-?‘?
30 CFR Counterpart 1. Plac (e
AL 2. Drainage Conrol . TI(E)
1. Valid Permiv 773,11 3. 8 3 o 71(g)
2. Mining within Bomded Area 77318 4 & C F1hy
3. Terms & i 77317  F. Coal Mise Waste (Refuse Piles/laponadments) _ (§16/817.81-84)
4. Liability 1 800.60 oy
5 O p and Control FTR.13 L. Drainage Controt , nr(t:\)
6. Temporary Cessarion............ . .. . BA211(e) & 816/817.131 2. Surface
5. AMY Rec Focs =N 870.15(b) 3. P .
8. AML Rec. Fees o Failure 10 PEY e cocoreeroner 870, 15{a) ; and C.
- aet oy N !
B. xl-(yclrnlugu: 16/81741-57) & PO (B16/817.61.68)
2 1. Biaster C S1c}
3, 48 2. Distance P = ]
4. 4 3. Biast S 62-64
5. D ; 4, Warnings & Records 66 & 68
6. Efffuent Limit, 42 5. Control of Adverse Effects. 67
; Ground \‘zmr Monitaring... H. i Control Plan. (817.121-122)
. Suxfnc: ater
L Roads. (B16/817.150-151)
l?)‘ Acid - Toxic Materinis ,_ 1. Road C: ]S‘O(:)
L d
1. Stream Buffer Zongs. . 3. Drainag, 3o '"f"}
C. Topsoil & Subsoil. Y 153d]
1. Removal. 5.
g- Sub i Materials. .o J.  Signg & Markers "“m"hll)
. Rediins Z Mo SO
. fag & Gradiog. (816/817.95-107) ¢ © D:::ce J; it 76111
é Exposed Openings. .. BIGBIT1, 14, 15, & 82311 & 21y B1E/817.111-116)
ate Y ve Cover. & 116
i A;;pmxx{n Original Contour 0*5:&2) 3 T;gf':n 113
i 5 Swep Slopes (includes 107 P inil Use. (8167817,
| ¢ Handling of Acid & Toxic Materials.. ionte T Land - 7133
i (rills and gullies) 95(b) s Page 2 of 4
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U. S. DEPT. OF THE INTERIOR
OFFICE OF SURFACE MINING

Mine Site Evaluation

Permit

Permitteet
Number

Permit [unxNOWN

A & G COAL CORFORATION I

State Program

I Fi%gt:/isi: 07022007 | Continuation Page

|
I

29. Off-Site Impact Data and Identified Violation Data.

List ail Ten-Day Notice actions and all Federal NOV or CQ actions taken or reviewed during this current OSM site visit. List the
off-sice impacts associared with either State or Federnl actions taken during this site visit,

A Specific State Law/l Viojoted! $ VAC I§-030-773. 1 1(8)

8. Description: Alleged Operator lins disturbed mine ares pripr 10 issuance uf spproved surface

L. Qff-Site M

Peopie Land Water Structures

pormic_(Applicktion B100IB41) Blasting i

e =

C. Performance Standard | A1 ¢ D Abated (¥/N) Stability Ll
E.OSM Action 2 F. OSM Action Number:X07-130- Viot#} o1 | Hydrology i i
. = ey - — - i = [
G. Optional | H.Any OfESite Impacts Y/N N Encroachment L L L
L Latinde | opprogn | jtude | ’ o0 D L
atitude | oo” | J. Longitude | Other ;_ i L L

L. Qff-Site B

A. Specific State Law/R Violated:

People Land Water Structures

T —
{ I Longirude |

1. Latiude |
L

B. Description: T
mwtog | [ (][]
T T . i rm
C.Performance Standard || D Abased (v { | seoiey L) L) L U
o e ¢ — —* ] ( T

E. OSM Acuon . F. OSM Action Number Viel#| | Hydrology | | | | J D

; [ a— e i [l [ ! 7
G. Optional H i H. Any O i Encroachment L_! D EJ .

i @] I ™

| Lag ; : oo
i Latitude L 1. Longitude Other | | L Lt "j

] . L. OfF.Site .

3 AL 2 Vil b -
Specific State Law/R folated “Peaple Land Water Structures
B. Descriprion: - “Y 1 7 Pt .
g Blasting ! | e
C. Performance Standard | ) D. Abated (YAN) ( j Stability
E. OSM Action | | OSM Action Numbe T viows| | Hydrology
G. Optional H. Any Off-Site Impacts Y/N Encroachment
X. Elevation Other . -

4. A. Specific Stare Law/Regulations Violated: -

B. Description: Blasting | | D ;J

C. Performance Sandard | D. Abated (Y/N) | Stability D D D

£.OSMAction| | F.OSM Action Number | »; “__ Hydrology {) M 0

G.Ooptionat | j H. Any OfF-Site Impacts Y/N D Encroachment D. E ﬂ

I Lasitude T Longitsde! | K. Elevation 3 ower | | [l
OSM_Action, ite Impa:

1) Deferred to Stae Acuon
) TDM lssued

3) NOV lssued

4} FTA-CO Ixsued

g% IH-CO Isswed (lmeusent Envirogmentsl Hann)
I5-C [

7) Previously Crud by FA. Absianvent Pending
8) Abated during or befire OSM Inspection

9} Foliaw-up of Foderal Action

For each type of inpect snd_resource affected, cooer
"N, D, or I" to degeriba the degroe of offeites impuct
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June 12, 2007

Department of Mines, Minerais and Energy
Diviman of Mined Land Reciamation

P O. Drawer 300

Big Stone Gap, VA 24219

Rae: Citizen Reguest for Inspection of LJnpermitted Mining
Activities
Dear Sir or Madam:

Today | received information indicating that A&G Coalf Corporation has
begun surface coal mining operations without a permit. | believe that
the mining operator has bagun building roads and claaring the site in
anticipation of mining. As ! understand it, the mining company has
applied for a permit (Application # 1003841) to mine the area itis
curmently disturbing, but that parmit has not been issued. A&G's mining
project is known as the Ison Rock Ridge Surface Mine near Appatachia,
Virginia.

Conducting such activities without a pemmit would violate the State and
federal surface mining acts. Pursuant to 4 VAC 25-130-700 5 {(and 30

U.S.C. 1291(28)), "surface caal mining operationa” includes clearng

tand on a proposad mining site, building roads on the proposead site or
building roads on an adjacernt site in connection with the proposed mine,
Under 4 VAC 25-130-773 11, no person may conduct any surface coat mining
operations wrthout a permit.

Accardingly, | request an immediate inspection of the proposed mining
operation (and any adjacen areas that are being disturbed in connection
with the proposed mine) as soon as possible pursuant to 4 VAC
25-130-842.12 and any ather relevant provisions of irginia law.
waouid like to accompany your authorized representative on that
inspection.

The harm currently being caused by the mirung operator is ongoing,
substantial and imeversible. 1 live near Wise, Virginia. | am the Vice
President of Southem Appalachian Mountain Stewards (SAMS). The ongoing
harm caused by the mining operator directly affects the interests of
SAMS' members who live and recreate near the mining site. { ask that
once you determine that surface mining a proceeding without a permit,
you order the operator to caase such operations and order the operator
{o begin reciamation activities immediately

Sincerely
e

f~~m R &mmg,g,

Karthy

6811 Kemper Road
Wise, VA 24293
(2786) 328-1223
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June 27, 2007

Ian B Dye. Area Office Manager
Big Stone Gap Field Office

1941 Neeley Road

Suite 201, Compartment 116
Big Stone Gap. VA 24219

Re: Request for Federal Inspection of A&G Coal Corporation sarface mining
operation.

Pursuant to 30 U,.S.C. §1271(a}1) and 30 C.F.R. §§ 842.11 and 842.12, Southern
Appalachian Mountain Stewards (SAMS) requests OSM to issue a ten—day notice and to
conduct a federal inspection of ongoing mining activities at A&G Coal Corporation’s
Ison Rock Ridge Surface Mine near Appalachia. Virginia. We also request an order
requiring A&G to cease all mining activities until it has obtained all necessary permits.
We request such action to stop the violations that we allege below and to induce OSM to
take any and all appropriate enforcement actions to cause A&G to discontinue, and
prevent recurrence of those violations.

SAMS is a grassroots group \Nlt_u‘l office in Appalachia, VA whose prima.ry purpose is
stop the destruction of cur commumties by irresponsible surface coal mining,to improve
the guality of life in our area, and to help m%mmxnable com.munltaeM

Facts and Law

We recently received information indicating that A&G Coal Corporation has begun
surtace coal mining operations without a permit. We were told by several affected
residents that thqy believed A & G Coal Corporation was beginning road preparation to
the Ison Rock Rjd>gc Surface Mine.

We believe that the mining operator has begun building roads and clearing the site in
anticipation of mining. The mining company has applied for a permit (Application #
100384 1) to mine the area it is cwrently disturbing, but that permit has not been issued.
A&G’s mining project is known as the Ison Rock Ridge Surface Mine near Appalachia,

Virginia.
On June 12, 2007, based on this information. we informed the Virginia DMME that we

believed A& G was conducting mining activities without a permit and that conducting
those activities without a permit would violate the State and federal surface mining acts.
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The letter to the DMME explained that pursuant to 4 VAC 25-130-700.5 (and 30 U.5.C.
129 1(28)). ~surface coal mining operations™ includes clearing land on a proposed mining
site, building roads on the proposed site or building roads on an adjacent site in
connection with the proposed mine. We also explained that we believed A& G was
conducting such activities without a permit. We also observed that, pursuant to 4 VAC
25-130-773.11. no person may conduct any surtace coal mining operations without a

permir.

Based on the law and on the facts as we understood them, we requested orally and in
wriling, pursuant to 4 VAC 25-130-842.12, that the Virginia DMME conduct an
inspection of the proposed mining operation and the adjacent areas that are being
disturbed in connection with the proposed mine and to issue a cessation order to the
operator. 4 VAC 25-130-842.12 provides that any “person may request an inspection [of
a surface mine} by furnishing to an authorized agent of the Director a signed written
statemnent ... giving the authorized agent reason to believe that a violation, condition or
practice referred to in 4 VAC 25-130-842.11(a) exists.” We also requested that we be
permitted to accompany DMME on the inspection.

DMME is required by 4 VAC 25-842.11 to immediately conduct an inspection when it
has reason to believe that there “exists a violation of the Act” or that “there exists any
condition. practice or violation which creates an imminent danger to the health or safety
of the public or is causing or could reasonably be expected to cause a significant,
imminent environmental harm to land, air, or warer sources.” Such violations and
conditions were fully explained in out letter of June 12, 2007. Mining without a permit
would clearly violate the Actand would be expected to cause significant and imminent
environmental harm.

After receipt of our letter, DMME scheduled an inspection of the proposed surface
mining site on June 26, 2007. On that date members of Southern Appalachian Mountain
Stewards assembled and anxiously awaited the opportunity to inspect the mining site.
Remarkably, just before the inspection was set to begin, DMME refused to conduct the
inspection. We were given no official reason for DMME’s failure to carry out its duty to
conduct the inspection and allow us to accompany it on the inspection. Based on
statements made by a3 DMME representative, however, we believe that DMME may have
refused to conduct the inspection because the surface mining permit had not yet been
granted for the mine.

Whatever its reason, DMME"s refusal to conduct the inspection violated its duties under
the approved State program. If our information is correct. A&G is mining without a
permit in direct violation of state and federal surface mining laws and is causing
imminent and significant environmental harm. Our letter to DMME explaining these
violations clearly triggered DMME"s duty to conduct an inspection.

Relief




58

Mining without a permit constitutes a condition or practice posing imminent harm to
land. air, or water resources. pursuant to 30 CFR 843.11(a}(2) and does not fall within the
sole currently-applicable exception stated there (uninterrupted extension of permitted
operations into an area for which a permit application is pending). Accordingly, based on
DMME s failure 1o discharge its duties, we request that OSM issue a ten-day notice to
DMME regarding (1) the violations identified above and (2) DMME's failure to conduct
appropriate inspections and to issue a cessation order, pursuant to 30 C.F.R. 843.11, ©
A&G. We ask OSM to conduct an inspection of the mining site-and to providethe ——-
requested relief as expeditiously as possible, in no event exceeding the time established
by federal regulations for responding to citizen complaints.

We intend to exercise our right under 30 C.F.R. § 842.12(c) to accompany the federal
inspector on any inspection conducted as a result of this request.

We have attached a copy of June 12 written request to DMME requesting an inspection
and issuance of a cessation order. We look forward to hearing from you regarding the
date and tme of any such inspection.

Respectfully submitted,

k&a%) 2. éz@u'wg,z/

[4{0d4

Roger L. Williams. AML Services Manager
Department of Mines. Minerals, and Energy
Division of Mined Land Reclamation

P.O. Drawer 900

Big Stone Gap., VA 24219

A
TeTizoTsy
LEXANS:

Campany: A & G Coal Corporation Permit No: Application #1003841 Date: 7/02/07

Narrative:

OSM Big Stone Gap Area Office received a written complaint on 7/02/07, which alleges A & G
Coal Corporation has disturbed permirt application #1003841 prior to permit issuance. This
surface mine permir is located on the Ison Rock Ridge area near Appalachia, Virginia. The
application is in the third permit review cycle by DMLR.

The citizen alleges the company has built roads and is clearing the mine area in anticipation of
the surface mining. The citizen also alleges DMLR has failed to conduct appropriate inspections
related to this subject disturbance.

This written complaint with Ten Day Notice X07-130-052-001 was forwarded to DMLR on
7/03/07 for investigation. The alleged violation involves disturbing the permit area prior to
obtaining a permit under 4 VAC 25-130-733.11(a).
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MEMORANDUM

TO: Ian B. Dye, OSMRE Program Specialist

FROM:

Erunest J. Barker, Recl tion Service M T -

SUBJECY: Hand Delivered - Ten Day Notice

DATE: July 18, 2007

Ten Day Notice Number X07-130-052-001

Company Name A & G Coal Corporation
Permit Number Unknown
Complaint Kathy R Selvage
This information was delivered to Office of Surface Mining by [ . 4»@ -
on July 18, 2007, and was received by/_tnsna ,l.\‘ . H‘ NOS on shme said
date. \L C

ATTACHMENT

Ten Day Notice Number (TDN) X07-130-052-00t TV 1
A & G Coal Corparation

ACTION
This TDN alleges & & G Coal Corporation has disturbed a mine site prior to approval of a
surface mine permit by DMLR in viclauon of § 4VAC 25-130-773.11(a) of the Coal Surface
Mining Reclamauon Regulatons of Virginia.

EVALUATION

The Division of Mined Land Reciamation (DMLR) has reviewed this TDN and supporting
documentadon. The OSMRE inspection report which accompanies this TDN states: “This
surface mine permit is located on the Ison Rock Ridge area near Appalachia Virginia " There is
not a coal surtace mine permit on this area. An application for a coal surface mine permit
(Application #100384 1) was submitted to DMI R by A & G Coal Caorporadon (A & G) on March
28,2007, Thrs applicaton is currendy under review by DMILR.

The DMLR received a wntten complaint alleging, “...the rmuning company has already started
huilding roads and clearing land in anficipation of mining.” The DMLR conducted an
rmmediate inspection pursuant to § 45,1-245 (A) of the Code of Virginia and found evidence of
past logging, gas well/pipeline activity and two completed coal exploration notices (CEN4107
and CEN+043) on the area of Application #100384 1.

According to the Virginia Deparument of Forestry (VDOF) personnel, several logging operations
have been conducted in the arca of Ison Rock Ridge Application #100384 1 over the past 4 years.
The most recent. conducted by C & S Logging (Wise 07508. nodficadon #[-WIS-41-
0130070752) commenced on February 1, 2007 and was compieted on March 21, 2007.

The Department of Mines, Minerals and Energy's (DMME) Division of Oil aud Gas (DGO) has
several permitted. ongoing gas wells and pipelines in the area of Ison Rock Ridge applicaton
#1003841. The DGO regulates oil and gas well activities in Virginia and routinely inspects these
operatians. The DMME’s Division of Mines (DM) is responsible for mine safety and regulates
gas wells und pipelines as it pertains to underground and surface worker safety.

DMME recognizes there can be several regulated activities on the same land. DMLR
coardinates closely with ixs sister agencies. DM and DGO, to resolve safety, enviconmental and
jurisdictonal issues associated with multiple regulated activities on the same property. The
Drvision likewise coordinates with VDOF on issues of logging in proximity to coal surface
mining. The DMLR and VDOF have deveioped guidelines to assist in regulating logging and
mining activities.

A coal exploration notice (CEN4 107) was filed with DMLR on this area on March 6, 2007 by A
& G. The purpose of this exploration notice was to gather information for foundation
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investigations for hollow fills during preparation of the [son Rock Ridge permit application
#1003841 Thus exploradon actvity was completed and the area reclaimed prior to April 25.
2007. Another coal exploration notice (CEN4043) was issued to A & G on Iune 19, 2006. Four
exploratory core holes were drilled and grouted (sealed with concrete) under this notice. The
area was regraded and revegetated in July of 2006. This explorauon notice was released June 4,
2007.

FINDINGS

An investigation of the area of Ison Rock Ridge Surface Mine Application #1003841 on June 13,
2007 tound evidence of past logging operations, ongoing oil and gas operations and two
completed cozu cxplomuon nou:es in the area of the 1291.64 acre Ison Rock Rxdgc Appucauon
#1 00384 l 2

Note- The DMLR recognizes a citizen’s right to accompany the inspector on an inspection of an
alieged violadon pursuant to § 4VAC25-130-842.12 of the Coal Surface Mining Reclamation
Regulations. The complainant sent an e-mail note to DMLR on June 12, 2007 at 4:35 pm
alleging illegal mining and requested to accompany the inspector on the inspection. This e-mail
message was detivered to the Reclamation Services Section of DMLR at 1:55 pm on June 13.
The DMLR inspector attempted to contact the complainant by phone prior to the inspection. The
«.omplainsmt could not be reached by telephone prior ro the inspection on the afternoon of June
13. 2007 so the DMLR proceeded with an inspection of Lhe area on that afternoon wnhout the
complainant. § 4VAC 25-130.842.11(a) requi that an inspection shall be d
immediately when there is reason to believe based on information available that a vxulauon of the
Act. cegulations, permit or exploradon condition exists. The DMLR cannot delay an inspection in
order to make arrangements with a citizen to accompany.

The DMLR met with and advised the complainant of its findings on June 26, 2007. The DMLR
discussed provisions of the [son Rock Ridge permit application pending. The DMLR further
advised the complatnant there was not any reason to conduct an addirional inspection of this area
as. based on all current informarion. there is no longer reason to believe a violation of the Act.
regulauons. permit or exploration condiuon exists.

United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement
710 Lacust Sueet, Second Floor
Knoxville, TN 37902
JL 25 20

Butch Lambert, Director

Virginia Division of Mined Land Reclamation
P. O Drawer 900

Big Stone Gap, Virginia, 24219

Dear Mr. Lambert:

‘We have evaluated your response dated July {8, 2007, w Ten-Day Notice (TDN) No. X07-130-
052-001 TV 1 and the underlying written complaint filed against A & G Coal Co:ponmon.
permit npphcanon number 1003841. The TDIN alleged the Yy tining
activities prior to approval of the pending application.

Qur office has determined that in respounse to the TDN, the Virginia Division of Mined Land
Reclamation (DMLR) has shown good cause for not taking enforcement actions in this casc base
upon the following:

+ DMLR addressed all known activities and disturbaoces in thcareaofdlepcnding
surface mine application in the Ison Rock Ridge location. No activities and-
disturbances were found to be related to the pendmg surface mining apphmnon.
Activities inciuded oil and gas well devels p and r
exploration sites, and four years of logging cpaalmn&

. Please contact Ian B. Dye, Jr., at 276/523-0001, if you have any questions regarding this

determnination.
4
m L. Dt , Director

Knoxville Field Office
ce: Kathy R. Sclvage
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Page 1ot 1

Barkar, Emie

From: Lambert, Butch
Sant: Thursday, July 26, 2007 8:30 AM
To: Barkar, Emie; Giles. Mike
Subject: FW: A & G Coai Carp TDN X07-130-052-001 (1) - re: DMLR's response & letter ta OMLR signed by
Tim L. Dierdnger
FY1

-—-Originai Message-——-

From: [an B. Dye, JR {mailto:idye@osmre.gov]
Saent: Thursday, July 26, 2007 B:51 AM

To: Lambert, Butch

Subject: FW: A & G Coal Carp TDN X07-130-052-001 (1) - re; DMLR's response & letter to DMLR signed by Tim
L Dieringer

As requested.

From: Constance Miller
Sent: Thursday, July 26, 2007 7:27 AM
To: Brent Wahiquist; Michael Gauldin

Subject: A & G Coal Corp TDN X07-130-052-001 (1) - re: DMLR's response & letter to DMLR signed by Tim L
Dieringer

Thanks,

Cownstance A, Milley

Progravie Assistant -
Big Stowne Gap Area Office

RFEG/HRI-00CO, ext. 1O

crmiller@osmare.aov

3BORGE © WLS
RECTOR

COMM

Coparsawens of Vs,

Dr i of Vine
PO, Drawer 200

Jap. VA 247,9-0000

NOTICE OF DMLR ACTION

CERTIFIED MAIL 7003 0500 0002 8116 3914

Ten Day Notice Number: X07-130-52-001L TV1

Company Name: A & G Coal Corporation

Parmit Number: Not applicable County:  Wise

Date Reverved by DMLR. July 9. 2007

The undersigned authorized representauve having been apprised of a vielation or an alleged
viclatuoa is bereby notifying the Office of Surtace Mining Reclamation and Enforc

(OSMRE} of the action taken to cause the said violation to be corrected or to show good cause
tor not wking action.

OSM Represemative being notified: Tim Brehm. OSMRE
Address: 1941 Neely Road. Suite 20!; Big Staone Gap. VA 24219

Action Taken or Reason for Na action (Including Documentation):
See Arntachment 5,
Lo Ly
Signature of Authorized Representative: LA ‘5 I i
Tide: Rect ion Services Mana Date: 7/ 1t ea
Cemfied Mail Receipt

—f

EQUAL OPPORTUNITY EMPLOYER
TDO 1300) 328-1120 - Virmmia Retay Center
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COMMONWEALTH OF VIRGINtA
DEPARTMENT OF MINES, MINERALS AND ENERGY
DIVISION OF MINED LAND RECLAMATION
P.O. DRAWER 9200, BiG STONE GAP, VA 24219

TELEPHONE: {276) 523-8198

INSPECTION

KWA0002984

! COMPANY NAME

I PERMIT

[ COMPLAINT

I

i A & G COAL CORPORATION

9004072 i 0700080

REPORT NUMBER
KWA0002984

NAME AND BUSINESS ADDRESS OF PERMITTEE TYPE OF INSPECTION REPORT TYPE

Jerry Wharton COMPLAINT INSPT ROUTINE

P. 0. BOX 1010

WISE, VA 24293
[ TNSPECTION DATE T ARRIVAL T DEPARTURE T WEATHER ]

DE/3I07 D3:00 PM 04:30 PM CLOUDY

L 06/26/07 08:30 AM 09:30 AM CLOUDY
f ACREAGE 1
{ PEAMITTED I DISTURBED T REGRADED T RECLAIMED i BONDED 1
i <] I 1 [ a I (2] 1 a 1
1 COUNTY | _OPERATION STATUS | COCATION ]
[ WISE | NP - ACT/NOT PRDCNG | Siate Routs 106, near Appaiachia

i COPY OF REPORT

B]

o ISPECTION BY
ARTRIP, KEN e I
4

1 Maiied - Mr. Jerry Wharton

i

i_AQ - AUTHORIZED TO OPERATE
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PERMIT: 900407Z

MINING 100" - 300 N/A

GEMERAL OBLIGATIONS. N/A

SUBSIDENCE CONTROL: N/A

SIGNS AND MARKEHRS: N/A

SEALING OF HOLES. NVA

TOPRPSOIL HANDLING: N/A

HYDRAOLOGIC SYSTEM/DRAINAGE CONTHOL: N/A
BUFFER ZONE: N/A
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COMMGONWEALTH OF VIAGINIA KW A0G02984
DEPARTMENT OF MINES, MINERALS AND ENEAGY
DIVISION OF MINED LAND RECLAMATIGN
P.O. DRAWER 900, BiIG STONE GAP, VA 24219
TELEPHONE: (276) 523-8198

INSPECTION
USE OF EXPLOSIVES: N/A
DISPOSAL OF SPOIL (EXCESS): N/A
BACKFILLING AND GRADING: N/A
ACID & TOXIC MATERIAL: N/A
SPOIL DOWNSLOPE: N/A
REVEGETATION: N/A
HAULROADS. NVA
RECLAMATION TAX: N/A

AUTHORIZATION TO OPERATE: The operator has submitted ison Rock Ridge Surtace Mine, Application No.1003841,
for approvai of a Surtace Coal Mining Permit in the Appalachia area of Wise County. This application was submitted to the
Division in March 2007. {t invoives a total acreage area of 1291.64 acres located in the Callahan, Preacher and Loaney
Creek wataersheds, The appiication is currently in the review process.

Qn June 13, 2007, the Division received a complaint thru the OMLA info Mailbox Account from a comptainant stating that
the operator has already started coai mining operations without a permit. They further stated that the mining operator has
begun building roads and clearing the site in anticipation of mining. it was aiso requested that after it was determined that
surface mining was proceeding without a permit, that the operator be order fo cease such operations and to begin
reciamatian activities on the site.

On the afterncon of June 13, 2007 after the complaint was received, the proposed mining area was field reviewed by
DMLR inspectors. Ali four entrances to the area were checked for mining tratfic activity and most of the 1291acre area
was field reviewed. The area contains logging and gas well activities Also two approved Coal Exploration Notices are
tocated in the area of this application but no illegal mining activities ware located.

I taiked to the complamant concerring the area that they were concemed about. It was stated that their information was
from a third party and that their sources need to be checkad and that they will call me and a mesting will be scheduled for
earty next week to review the sita in question.

On June 26, 2007, Mike Giles and | met with Ms. Selvage and Ryan Dingus to discuss the ison Rock Ridge Surface Mine
Apptication #1003841 1n Appalachia. They were advised that we could discuss the proposed permit but couid not make a
field visit. Mike advised Ms. Selvage that DMURA made an investigation of her initiel compiaint on the afterncon of June 13,
2007 and found no mining activities being conduced on this proposed application. Further it was expiained that since
thare was no muning activities found on the proposed appiication and there was not a surface mine permit on the area,
DMLR did not believe there was any rationale for conducting an addittonal inspection.

Mike and { reviewed the Appiication maps and discussed provisions of the pian with them. They said that they may drive
by some of the proposed area but did not plan to field review the area. The meeting ended al approximately 9:20AM.

OTHER: N/A

COMMENTS:
Conducted a partial inspection on the above checked perforrnance standards.

DMLR-ENF-044S Printed: 07/26/07
o/9a Page 20f 3

COMMONWEALTH OF VIRGINIA KWAD0002984
DEPARTMENT OF MINES, MINERALS AND ENERGY
DIVISION OF MINED LAND RECLAMATION
P.O. DRAWER 3800, BIG STONE GAP, VA 24219
TELEPHONE: (276) 523-8198

INSPECTION
This 1281.64acre area is submittad under tha tson Rock Ridge Surface Mine, Application No.1003841. it is currently in
the review phase at the DMLR office. it is located in the Callahan, Preacher and Looney Creek Watersheds in Wise
County.

Na violations wera nated.

i there are any questions, please contact this inspector.

STATEMENT OF STEPHANIE R. TIMMERMEYER, SECRETARY,
WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL
PROTECTION, CHARLESTON, WEST VIRGINIA

Ms. TIMMERMEYER. Mr. Chairman and members of the Com-
mittee, thank you for the opportunity to speak on behalf of West
Virginia to commemorate this, the 30th anniversary of SMCRA.

To say that this legislation is important to the Mountain State
would be an understatement. Fortunately, as mining practices have
evolved, so has SMCRA. To illustrate that point, in my travels here
I have brought two permits. This permit was issued in 1977. This
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permit was signed this week. Both allow for surface mining on
similar acreage.

This permit basically just outlines the boundaries of the mining
area and the number of acres to be mined. This one is clearly far
more comprehensive. It includes a surface water runoff analysis, a
community impact statement, baseline water quality data, a sta-
bility analysis, a sediment control plan, among many other addi-
tions. Clearly, SMCRA and our correlating state regulations have
come a long way since 1977.

Our agency continues to work every day to find new ways to re-
duce mining’s impact on the environment and keep folks in busi-
ness. Both mining and environmental protection are big business
in our state.

West Virginia has had a long-time relationship with the coal in-
dustry. In 1939, long before SMCRA was contemplated, West Vir-
ginia was the first state in the Nation to enact environmental laws
to regulate coal mining. As the coal boom continued and as compa-
nies walked away from sites, leaving a legacy of environmental
damage, an energetic freshman Congressman from West Virginia
helped craft and build support for landmark legislation that would
require responsible mining and reclamation across the country.

SMCRA created Federal oversight for mining activities, and em-
powered the states to protect human health and the environment.
I am humbled by the great strength of character and great leader-
ship that you showed, Mr. Chairman, to take such a bold step as
the member of a coal state’s delegation. Your actions helped propel
West Virginia into the forefront as a leader in environmental pro-
tection issues.

Through SMCRA and a solid state mining regulatory program,
coal operators are far more responsible in mining activities.
Planned reclamation has become a given in coal mining today. In-
dustry has progressed from claiming that SMCRA and any changes
to it would put them out of business, to vying for reclamation
awards and showcasing successful reclamation sites.

Too often that wasn’t the case in years past. West Virginia is still
riddled with pre-law mine sites that continue to pollute our
streams and pose safety hazards to residents. Thanks to SMCRA,
West Virginia has a means to tackle that problem.

I won’t spend a lot of time on this issue, because I know others
will address it later, but I could talk all day about how important
the recent AML fund reauthorization is to West Virginia. I will just
quickly note that West Virginia Governor Joe Manchin has an-
nounced that $58 million of the nearly $1 billion that West Virginia
will receive will go to create valuable water infrastructure to the
old mining communities that need it the most.

The industry, government, and citizens have become more so-
phisticated since 1977. Decisions on mining matters are far more
deliberative and comprehensive. Now more than ever, permit deci-
sions are inclusive of the public. The DEP prides itself in its pro-
gressive approach to public participation. Individuals can subscribe
to an online email notification system. Citizens are in our DEP of-
fices every day reviewing permit files to make informed comments
on draft permits. Public hearings are commonplace. And the agency
makes itself available for question-and-answer sessions and citizen
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inspections. Without the groundwork of SMCRA, this may not have
been possible.

Post-mining land uses are a very important component of
SMCRA. Due in part to the steep topography of West Virginia,
many new commercial developments are on previously mined and
reclaimed land, particularly in the southern coal fields. Shopping
malls, schools, wood product plants, golf courses, and athletic com-
plexes have sprung up on old mine sites.

One of the most significant projects in the state is the King Coal
Highway, which will enable residents of once-isolated communities
to travel farther in shorter timeframes. The highway will spur eco-
nomic development along the route, providing the critical travel in-
frastructure that West Virginia needs. It is by no means the D.C.
Beltway, but it sure is a far cry from the twisting, winding, narrow
roads that we West Virginians are used to.

West Virginia Governor Joe Manchin realizes the importance of
post-mining land use requirements and the development opportuni-
ties that they present. An Executive Order is being drafted that
sets in motion a framework for future industrial, commercial, and
agricultural projects that will tap into the experience of the state’s
economic development and science leaders.

Coal won’t be here forever, so West Virginia is looking to diver-
sify its economic development and growth options, so that it can
keep its residents employed and living in the Mountain State.

I hope that SMCRA will continue to evolve and mature, in order
to take into consideration the states’ infrastructure needs, environ-
mental protection needs, and development needs on mine lands
that might otherwise lie dormant. Instead of a legacy of problems,
today’s legacy is this: Thanks to SMCRA, mining companies are
held to a high standard. They have recognized that there is an in-
herent wealth in a community’s heritage and well-being.

Mining is also a part of our state’s social fabric, and it provides
an integral part of West Virginia’s well-being in culture, as well as
the nation’s economy. With forward-thinking legislators like Con-
gressman Rahall and our Governor, Joe Manchin, West Virginia
will continue to lead in mining and reclamation regulation, while
seeking out new ways to provide energy and fuel the nation’s
economy.

Thank you for providing this opportunity to speak. It is truly an
honor to be able to provide West Virginia’s perspective on this
issue.

[The prepared statement of Ms. Timmermeyer follows:]

Statement of Stephanie R. Timmermeyer, Cabinet Secretary,
West Virginia Department of Environmental Protection

Mr. Chairman and members of the committee,

Thank you for the opportunity to speak on behalf of West Virginia to commemo-
rate the 30th anniversary of the Surface Mining Control and Reclamation Act of
1977. The measure has been hugely important to the Mountain State as coal mining
practices have evolved over the past 30 years. Natural resource extraction and regu-
lation has quite a history in West Virginia.

In 1939, West Virginia was the first state in the nation to enact environmental
laws to regulate coal mining. The legislation required that companies obtain a per-
mit, post a bond and reclaim the land. The environmental protection movement for
mineral extraction was born.

Over the next few decades, coal mining became more prevalent, and the boom of
the northern underground coal mines prompted companies to explore the southern
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coalfields and burrow underground for the resource that would propel the United
States into the forefront of industrial production and electricity supply.

An incredible amount of wealth was leaving West Virginia. Mining companies not
only took the valuable coal out of the state, but also destroyed the heritage and fab-
ric of communities. They often left nothing behind but unsafe sites, open mine por-
tals and dead streams. Despite early legislation, little was being done to stem the
tide of destruction from mining. During World War II, the demand for energy
peaked, and millions of tons of coal were mined quickly. Before long, more than
102,000 acres were disturbed with no reclamation.

That prompted West Virginia legislators to again take action to strengthen the
surface mining law. In 1959, lawmakers required vegetation on disturbed areas,
though the law was fairly weak, and it did little to fix the reclamation problem.

A new surface mining law was enacted in 1967 that gave what we now call the
West Virginia Department of Environmental Protection the responsibility for all
phases of mining. The 1967 act was considered to be one of the toughest surface
mining laws in the U.S. The act required prospecting permits, surface mining per-
mit fees, bonds for disturbed acres, basic preplanning responsibilities, and monthly
inspections. All of these requirements were precursors to our modern-day rules and
regulations governing mining operations, and, I might say, a foreshadowing of what
was to come in 1977.

In that decade to come, West Virginia was in the limelight for a couple of reasons.
In 1972, a coal dam burst on Buffalo Creek, killing 125 people and wreaking havoc
on families and communities in the wake of the rushing water. That incident put
a renewed focus on the mining industry through the creation of dam safety laws.

Momentum continued to build, and an energetic freshman congressman from
West Virginia helped craft and build support for landmark legislation that would
require responsible mining and reclamation across the country. The birth of
SMCRA, thanks to Congressman Rahall and his colleagues, has leveled the playing
field for mining companies through federal oversight and it empowered states to
protect human health and the environment. It took incredible leadership for Con-
gressman Rahall to take such a bold step as part of a major coal state’s delegation,
and it thrust West Virginia into the forefront again as a leader in environmental
protection issues.

No law has had a bigger impact on mining in West Virginia than SMCRA. Above
all, SMCRA greatly reduced mining’s impacts through minimum requirements and
an emphasis on reclamation. No longer could coal companies take the valuable coal
and leave behind a legacy of acid mine drainage and dangerous land formations. Al-
though there are still impacts from mining, the practice is now carefully planned
and permitted with extensive scientific, regulatory and public input.

To illustrate that point, I have brought, on my travels here, two permits. This per-
mit was issued in 1977. This permit was signed yesterday. Both allow for surface
mining on similar acreage. This permit basically outlines the boundaries of the
mining area and the number of acres to be mined. This one is far more comprehen-
sive. It includes a surface water runoff analysis, a community impact statement,
baseline water quality data, a stability analysis, and a sediment control plan, and
many other additions.

Clearly, SMCRA and our correlating state regulations have come a long way since
1977. Our agency works every day to find new ways to reduce mining’s impact on
the environment and keep folks in business. Both mining and environmental protec-
tion are big business in our state.

The DEP combines the administration of the SMCRA and Clean Water Act 401
and 402 programs to regulate active mining. The integrated program for coal mining
in West Virginia processed permitting transactions and inspection/enforcement ac-
tivities at over 1,900 permitted sites that together produced 159 million tons of coal
in 2006. That resource generated over 90% of the state’s electricity consumption and
helped fuel a state economy that supplies products and services essential to the wel-
fare of the nation.

Through SMCRA and a solid state mining regulatory program, coal operators are
far more responsible in mining activities. Planned land reclamation has become a
given in coal mining today. Industry has progressed from claiming that SMCRA and
any changes to it would put it out of business to vying for reclamation awards and
showcasing successful reclamation sites.

Too often that wasn’t the case in years past. West Virginia is still riddled with
pre-law mine sites that continue to pollute our streams and pose safety hazards to
residents. Thanks to SMCRA, West Virginia has a means to tackle the problem. The
Abandoned Mine Land Fund created by SMCRA uses industry dollars to fund mine
cleanup projects from old rogue operations.
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In West Virginia, the Abandoned Mine Land program has eliminated and re-
claimed tens of thousands of acres of abandoned mine sites by abating hazards and
restoring land and water to beneficial uses. Many miles of streams, such as the
Blackwater and Middle Fork rivers have been restored to viable fisheries. Public
water systems have been installed where past mining destroyed potable water sup-
plies. The recent reauthorization of the program, thanks in part to the leadership
of West Virginia’s congressional delegation, will provide the opportunity to accel-
erate the program. Earlier this year, Governor Manchin announced that $58 million
of the nearly $1 billion West Virginia will receive will go to creating valuable water
infrastructure to the old mining communities that need it most.

The West Virginia AML program has received in excess of $617 million over the
past 30 years to achieve the mission of the program. In the past 30 years, DEP
eliminated 49 miles of highwalls, sealed 2,688 portals, abated 439 acres of residen-
tial and urban subsidence areas, and eliminated 739 impoundments, all of which
posed significant public health and safety hazards. Through the AML program,
there are over 12,215 West Virginia families, churches, schools, and businesses that
have clean, safe, and reliable drinking water. Since 1988, more than 779 emergency
projects have been completed, in some cases saving the lives of people at risk of an
impending impoundment failure or landslide. Despite all of our work, there is much
more to do. West Virginia has documented over $1.8 billion in reclamation needs
in the Office of Surface Mining’s inventory.

The West Virginia Special Reclamation Fund to reclaim coal mined lands aban-
doned after 1977 is another example of how SMCRA has led the regulated commu-
nity to take responsibility for environmental legacy costs. The fund, in part, is based
on the early landmark West Virginia statute that required funds be paid by the op-
erator to address land reclamation and water pollution. The program is funded by
forfeited bonds, civil penalties and a reclamation tax on mined coal. Since its incep-
tion, DEP’s Office of Special Reclamation has reclaimed 1,592 bond forfeited coal-
mining permits totaling 26,691 acres at a cost of over $101 million. In addition, DEP
has constructed and maintains 105 water treatment sites at a capital cost of $17
million, and an additional $26 million in operating and maintenance costs.

The permitting process under SMCRA has afforded opportunities to avoid and
minimize potential problems, thus providing some direction for mining operations.
For example, improvements in the prediction and prevention for modeling acid mine
drainage has contributed to the fact that since 1999, only 3.2% of permits have de-
veloped acid mine drainage. This represents a continual downward trend since the
passage of SMCRA.

The realization of ownership and control requirements through SMCRA and the
corresponding state programs and maintenance of nationwide databases like the Ap-
plicant Violator System imposed accountability and made possible the removal and
blocking of irresponsible operators. A challenge is maintaining the level of account-
ability requirements in light of the changes in ownership structures of coal compa-
nies, especially the multitude of ownership forms (e.g. investment groups, limited
liability corporations) and bankruptcy law protections used by some coal operators.

SMCRA has been effective in preventing and remediating offsite impacts that can
occur with coal mining. In West Virginia, water replacement is now the rule rather
than the exception. Also, a blasting program insisted upon in SMCRA provides
neighbors of mining operations with protections in advance of blasting and avenues
for redress in the event of damages.

The industry, government and citizens have become more sophisticated since
1977. Decisions on mining matters are far more deliberative and comprehensive.
Now, more than ever before, permit decisions are inclusive of public comment and
participation. The DEP prides itself in its progressive approach to public participa-
tion. Individuals can subscribe to an online e-mail notification system to see public
notices for any county in the state. Citizens are in our DEP offices every day review-
ing permit files and arming themselves with information to make informed com-
ments on draft permits or to provide testimony in mining permit appeals. Public
hearings are commonplace, and the agency attempts to make itself available for
question and answer sessions and citizen inspections. Without the groundwork of
SMCRA, this may not have been possible.

The permitting process, in fact, has become a planning tool for companies and
communities. The SMCRA requirement to reclaim mined lands and return them to
uses equal or better than those which existed before mining has become an impor-
tant economic development component for West Virginia.

In 2006, approximately 75% of all surface mine applications approved in West Vir-
ginia set forth forestland as the post mining land use. This equates to approxi-
mately 8,000 acres. Over the past three years, 6 million seedlings were planted on
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mined lands. This sets the stage for a future viable forestry industry in the years
to come.

Due in part to the steep topography of West Virginia, many new commercial de-
velopments are on previously mined and reclaimed land. Particularly in the south-
ern coalfields, shopping malls, schools, wood products plants, golf courses, and ath-
letic complexes have sprung up on old mine sites. One of the biggest up and coming
projects in the state is the King Coal Highway, constructed as a post mining land
use. The highway will enable residents of once isolated communities to travel far-
ther in shorter time frames. The highway will spur commercial development along
the route, providing the critical travel infrastructure West Virginia needs. It is by
no means the Washington, D.C. beltway, but it sure is a far cry from the twisting,
winding, narrow roads West Virginians are used to.

West Virginia Governor Joe Manchin realizes the importance of post mining land
use requirements and the development opportunities they present. An executive
order is being drafted that sets in motion a framework for future industrial, com-
mercial and agricultural projects that will tap into the know-how the state’s eco-
nomic development and science leaders. Coal won’t be here forever, so West Virginia
is looking to diversify its economic development and growth options so that it can
keep its residents employed and living in the Mountain State. I hope that SMCRA
will continue to evolve in order to take into consideration states’ infrastructure, en-
vironmental protection, and development needs on mined lands that might other-
wise lie dormant.

It has taken decades of science, expertise and diplomacy to get where we are
today in mining and regulating coal. The changes have been drastic and have led
to a dramatic improvement from the old days of digging coal and leaving behind a
legacy of problems.

Instead of a legacy of problems, today’s legacy is this—thanks to SMCRA, mining
companies are held to a high standard. They have recognized that there is an inher-
ent wealth in a community’s heritage and well being. Mining is also a part of the
state’s social fabric, and it provides an integral part of the nation’s economy and
West Virginia’s well being and culture. With forward-thinking legislators like Con-
gressman Rahall and our Governor, Joe Manchin, West Virginia will continue to
lead in mining and reclamation regulation while seeking out new ways to provide
energy and fuel the nation’s economy.

Thank you for providing this opportunity to speak. It is truly an honor to be able
to provide West Virginia’s perspective on such important legislation.

The CHAIRMAN. Mr. Husted.

STATEMENT OF JOHN HUSTED, DEPUTY CHIEF, DIVISION OF
MINERAL RESOURCES MANAGEMENT, OHIO DEPARTMENT
OF NATURAL RESOURCES, COLUMBUS, OHIO

Mr. HUSTED. Greetings, Mr. Chairman and members of the Com-
mittee. I am the Deputy Chief of the Ohio Division of Mineral Re-
source Management, and also the President of the National Asso-
ciation of Abandoned Mine Land Programs. And I have been work-
ing with Title IV and Title V programs since 1979.

I am submitting the testimony on the behalf of the National As-
sociation of Abandoned Mine Land Programs. The Association is an
organization consisting of 30 states and Indian tribes with a his-
tory of coal mining and coal mining-related hazards, which is over-
seen by the Office of Surface Mining Reclamation and Enforcement.

I would like to present the member states’ and tribes’ views and
sentiments related to the implementation of Title IV AML reclama-
tion program under SMCRA.

Since the enactment of SMCRA, the AML program has reclaimed
thousands of dangerous sites left by abandoned coal mines, result-
ing in increased safety for millions of Americans. Unfortunately,
three billion priority-one and two problems still threaten the
public’s safety and remain unreclaimed.
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The Association is extremely pleased over the passage of the
2006 amendments to SMCRA. The 15-year extension, coupled with
the increased off-budget funding, will provide the states and tribes
with the ability to be able to carry out the remaining AML rec-
lamation work.

Included in your testimony is a copy of the AML booklet called
Safeguarding, Reclaiming, and Restoring, which highlights the var-
ious AML projects across the United States that have protected the
public’s health and safety. It is important to remember that the
AML program is, first and foremost, designed to protect the public’s
health and safety. The majority of the state and tribal AML
projects specifically correct AML features that threaten someone’s
personal safety or welfare.

While state and tribal AML programs do complete significant
projects that benefit the environment, the primary focus has been
on eliminating health and safety hazards first. The OSM inventory
of completed work reflects this task.

The following quotes and excerpts are from the Association mem-
bers that I believe are representative of many of the members’
views, and are intended to address the effectiveness of Title IV of
SMCRA.

Number one, comments from Montana’s AML program. From the
Montana perspective, the AML program has been a huge success.
Montana’s program is a success from the aspect of protecting
human health and safety, and protecting the environment. From
the program management perspective, Montana’s AML program is
a success because of the manner in which the AML program is
managed by OSM. Montana’s experience with OSM’s oversight in
the AML program is one of collaborative assistance that focuses on
accomplishments, the goals of the AML.

In addition, OSM sponsors training through the National Tech-
nical Training Program in subjects such as subsidence control,
mine fire abatement, mine hydrology, and project management.

Comments from North Dakota’s AML program. Overall, I believe
the AML program has been very successful in identifying aban-
doned mine sites and eliminating safety hazards associated with
many of them. As you know, much more AML work remains to be
done, and in most states, reauthorization of the program will allow
most of the remaining work to be completed over the next 15 years.

However, for the minimum program states, one of the failures
has been the lack of full funding for minimum program states over
the past 15 years.

In closing, as President of the Association, I would like to com-
mend OSM for their efforts to work with the states and tribes in
the rulemaking process for the implementation of the 2006 amend-
ments to SMCRA.

Several issues still have not been resolved; thus, the states and
tribes have serious concerns about how effectively the 2006 amend-
ments will be implemented.

Number one. Funding for minimum program states. The min-
imum programs should receive $3 million per fiscal year, com-
mencing in 2008, and not wait until Fiscal Year 2010.

Number two. Distribution of payments from the U.S. Treasury.
The states and tribes would like the option of receiving the pay-
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ments using the current grant system, or payments directly by the
Treasurer, similar to mineral royalties paid to states under the
Mineral Leasing Act.

Number three. Use of unappropriated state’s share balances. The
states and tribes assert that these monies should also be available
for non-coal reclamation, and for the 30 percent AMD set-aside.

These issues are very important, and we request the Committee
to urge OSM to address these problems, as we believe they will lay
the foundation for successful implementation for the AML program
for the next 15 years.

The Association would like to submit for the record a copy of a
May 2007 letter to OSM which provides significant detail and ra-
tionale behind our concerns over these listed topics and other im-
portant issues.

Thank you for the opportunity to provide testimony, and your
strong support for the AML program.

[The prepared statement of Mr. Husted follows:]

Statement of John F. Husted, President, National Association of Abandoned
Mine Land Programs, and Deputy Chief, Ohio Department of Natural
Resources, Division of Mineral Resources Management, Columbus, Ohio

Greetings Mr. Chairman and Members of the Committee. My name is John F.
Husted and I am the Deputy Chief of the Ohio Department of Natural Resources,
Division of Mineral Resources Management and also the President of the National
Association of Abandoned Mine Land Programs (NAAMLP). I started my career in
1979 with the State of Ohio and have worked exclusively in Title IV and Title V
programs under the Surface Mining Control and Reclamation Act of 1977. I have
represented the Ohio Department of Natural Resources as a member of the
NAAMLP since 1993 and have been proudly serving as President of the Association
since September 2006.

I am submitting this testimony on behalf of the NAAMLP. The NAAMLP is a tax-
exempt organization consisting of 30 states and Indian tribes with a history of coal
mining and coal mine related hazards. These states and tribes are responsible for
99.5 percent of the Nation’s coal production. All of the states and tribes within the
NAAMLP administer abandoned mine land (AML) reclamation programs funded
and overseen by the Office of Surface Mining Reclamation and Enforcement (OSM)
pursuant to Title IV of SMCRA, P.L. 95-87.

The Association appreciates the opportunity to participate in this oversight hear-
ing on “The Surface Mining Control and Reclamation Act of 1977: A 30th Anniver-
sary Review”. I would like to present the member states’ and tribes’ views and senti-
ments related to implementation of the Abandoned Mine Land Reclamation Pro-
gram (Title IV) under SMCRA.

Since the enactment of the SMCRA by Congress in 1977, the AML program has
reclaimed thousands of dangerous sites left by abandoned coal mines, resulting in
increased safety for millions of Americans. Specifically, more than 285,000 acres of
abandoned coal mine sites have been reclaimed through $3.5 billion in grants (ad-
ministration and construction) to states and tribes under the AML program. This
means hazards associated with more than 27,000 open mine portals and shafts, 2.9
million feet of dangerous highwalls, and 16,000 acres of dangerous piles and em-
bankments have been eliminated and the land reclaimed. Despite these impressive
accomplishments, $3 billion Priority 1 and 2 problems threaten public health and
safety and remain unreclaimed. These hazardous sites require safeguarding by the
states and tribes AML programs.

The Association is extremely pleased over the passage of the 2006 Amendments
to SMCRA. The 15-year extension coupled with increased funding will provide the
states and tribes with the ability to carry out the remaining AML reclamation work.
It is the intention of the states and tribes to focus on the protection of the public
health and safety to ensure restoration in the coalfields of America. The Association
would also like to thank the Congress for reauthorizing the AML Program and for
taking the AML funding to states and tribes “off-budget”. With the funding off-budg-
et, this will finally allow the states and tribes to make staffing decisions and in turn
begin planning for long range design and reclamation activities. Included with our
testimony is a copy of an AML booklet called “Safeguarding, Reclaiming, Restoring”



71

for your review. The booklet was developed by the Association and OSM to highlight
the various AML projects across the United States that have protected the public’s
health and safety.

It is important to remember that the AML program is first and foremost designed
to protect public health and safety. The majority of state and tribal AML projects
specifically correct AML features that threaten someone’s personal safety or welfare.
While state and tribal AML programs do complete significant projects that benefit
the environment, the primary focus has been on eliminating health and safety haz-
ards first. The OSM inventory of completed work reflects this fact.

This committee has asked the NAAMLP to comment on the 30th Anniversary Re-
view of SMCRA. The following quotes and excerpts are from some of the Association
members that I believe are representative of many of the members views and are
intended to address the effectiveness of Title IV of SMCRA:

1. Montana: “From the Montana perspective the Abandoned Mine Reclamation
Program under Title IV of SMCRA has been a huge success. Montana’s AML pro-
gram was approved in 1980 and the program has had a high approval rating ever
since. Montana’s program is a success from the aspect of protecting human health
and safety, protecting the environment, and from the perspective of creating jobs
and putting people to work. Acceptance of the AML program has run high because
AML results in on the ground accomplishments that are immediately visually ap-
parent.

From the program management perspective Montana’s AML program is a success
because of the manner in which the Abandoned Mined Lands program is managed
by Office of Surface Mining. Montana’s experience with OSM oversight in the AML
program is one of collaborative assistance that focuses on accomplishing the goals
of AML. OSM provides the oversight and assistance necessary to keep the AML pro-
gram on track without creating unnecessary or confusing paperwork or reports.

OSM provides important training in the areas of computer software and modeling
geographic information systems, and data systems. This focused training gets staff
trained using software packages that would not be available through State computer
systems. In addition, OSM sponsors training through their National Technical
Training Program in subjects such as subsidence control, mine fire abatement, mine
hydrology and project management. This specialized training is just not available
from other sources and without it Montana AML would not have the necessary
problem solving tools.

2. North Dakota: “Overall, I believe the AML program has been very successful
in identifying abandoned mine sites and eliminating safety hazards associated with
many of them. As you know, much more AML work remains to be done in most
states and re-authorization of the program will allow most of this remaining work
to be completed over the next 15 years. However, for the minimum program states,
one of the failures has been the lack of full funding for the minimum program states
over the past 15 years. SMCRA amendments in 1992 set the minimum program
funding level at 2 million dollars per year, but Congress typically appropriated only
enough funds for 1.5 million per year. If the other 0.5 million dollars had been ap-
propriated each year, the backlog of AML work in these states would be much less
and hazards would have been eliminated sooner and at lower costs. Since there is
nothing that can be done about past actions, we shouldn’t dwell too much on that
and move forward instead. With re-authorization now in place, it’s time for OSM
to ensure that funding for minimum program states is at the 3 million dollars per
year authorized in that legislation. The increased funding to that level for the min-
imum program states needs to begin in FY 2008.”

In closing, I would like to commend OSM for their efforts to work with the states
and tribes in the rulemaking process for the implementation of the 2006 Amend-
ments to SMCRA. OSM has spent considerable time and effort meeting and re-
sponding to questions and concerns from the Association regarding rule develop-
ment. Although much has been done to address problems identified by the states
and tribes, there are still significant shortcomings that need to be addressed. Sev-
eral issues still have not been resolved, thus the states and tribes have serious con-
cerns about how effectively the 2006 Amendments to SMCRA will be implemented.
The issues are:

1. Funding for Minimum Program States.

e The Minimum Program States are Alaska, Arkansas, Iowa, Kansas, Maryland,
Missouri, and Oklahoma.

e OSM has indicated that the minimum program states will not receive the full
$3 million allocation until FY 2010. The states believe that this is a misinter-
pretation by OSM and that the minimum programs should receive $3 million
per year beginning in FY 2008.
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2. Use of Grant Mechanism to Distribute Payments from the U.S. Treasury
for both the prior unappropriated state/tribal balances and payments
in lieu of future state and tribal share to certified states and tribes.

e The states and tribes would like the option of receiving the Treasury payment
by the current grant process or by direct payment from the Treasury similar
to mineral royalties paid to states under the Mineral Leasing Act.

e The states and tribes want flexibility and discretion with regard to the types
of mechanisms that are available for distributing and expending Treasury pay-
ments.

3. Use of Unappropriated State Share Balances for Noncoal Reclamation
and AMD Set-Aside.

e In its most recent interpretation of the 2006 Amendments, OSM has stated that
the funds returned to the states and tribes from the unappropriated state share
ba]gnce cannot be used for noncoal reclamation or for the 30 percent AMD set-
aside.

e Pursuant to Section 411(h)(1) of the 2006 Amendments, the states and tribes
assert that these moneys should also be available for noncoal reclamation under
Section 409 and for the 30 percent AMD set-aside. There is nothing in the new
law that would preclude this interpretation. Policy and practice over the past
30 years confirm it.

These three items represent some of the unresolved issues between OSM and the
States and Tribes on the 2006 Amendments to SMCRA. These issues are very im-
portant and we request that this Committee urge OSM to address these problems,
as we believe they will lay the foundation for successful implementation of the AML
Program for the next 15 years. The Association can provide this committee a copy
of a letter to OSM dated May 21, 2007 which provides significant detail and ration-
ale behind our concerns over these listed topics and other important issues. We can
also provide a copy of the response letter from OSM dated June 14, 2007.

Thank you for the opportunity to submit this statement and provide comments.
Please contact me if the NAAMLP can provide more information or assist the Com-
mittee in any way.

[NOTE: The AML booklet entitled “Safeguarding, Reclaiming, Restoring” has been
retained in the Committee’s official files.]

May 21, 2007

Brent Wahlquist

Acting Director

Office of Surface Mining

1951 Constitution Avenue, N.W.
Washington, DC 20240

Dear Mr. Wahlquist:

This letter represents the comments of the National Association of Abandoned
Mine Land Programs (NAAMLP) and the Interstate Mining Compact Commission
(IMCC) regarding draft rules (proposed and interim final) developed by the Office
of Surface Mining (OSM) to implement the provisions of the Surface Mining Control
and Reclamation Act (SMCRA) Amendments of 2006 (P.L. 109-432). OSM provided
both the NAAMLP and IMCC with copies of the draft rules in April and also at-
tended a meeting of both organizations on May 2 and 3 in Indianapolis to discuss
the rules. We appreciate the opportunity to submit comments on the draft rules as
OSM prepares to move forward with their promulgation later this year.

There are several key sections of the draft rules that we will address in these
comments, as noted below. However there are a few over-arching issues related to
the interpretation of the new law that we will discuss first, as they set the stage
for some of our recommended changes to the rules. All of these issues grow out of
OSM’s “Major Policy Issues” paper that was also shared with the states in April.

I. GENERAL OVERVIEW COMMENTS

Use of Grant Mechanism to Distribute Payments from the U.S. Treasury

Pursuant to the 2006 Amendments to SMCRA, two new types of payments from
the U.S. Treasury are established: 1) distribution of the prior unappropriated state/
tribal share balances over a seven year period (Section 41 1(h)(1)) and 2) payments
in lieu of future state/tribal shares formerly paid out of the AML Trust Fund pursu-
ant to section 401(g)(1) (Section 41 1(h)(2)). Section 402(1)(2) requires the Secretary
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of the Treasury to transfer to the Secretary of the Interior “such sums as are nec-
essary to pay the amount” described above, but no specific payment mechanism is
prescribed. OSM prefers to distribute these payments via grants to states and
tribes, based on its reading of the law and on past practice, rather than via direct
distribution of cash from the Treasury. The states and tribes posit that the new law
does not directly address this matter and therefore the Secretary has the discretion
to design a payment mechanism that meets the needs of the states and tribes. In
line with this discretionary authority, the states and tribes prefer an approach that
will provide them with immediate access to those moneys that are due and owing
from the Treasury. This can be accomplished through a traditional grant process for
those who desire the “protection” and guidance that such a process affords these
monetary distributions. However, there is also flexibility to design either a grant or
a direct payment mechanism that provides more unrestricted and immediate access
to these moneys for states who desire maximum discretion with regard to the use
of these moneys in line with the language in Section 41 1(h)()(D)(i) and (ii). In the
latter circumstance, the state legislatures will exercise their fiduciary responsibility
to insure that the funds are spent legally and appropriately in accordance with the
dictates of the 2006 Amendments and state contracting law. Federal audits will also
provide a measure of scrutiny and review of project selection and expenditures.
There are also other mechanisms available for tracking and facilitating these pay-
ments, one example being the management of mineral royalties paid to states under
the Mineral Leasing Act and another being a general statement of work detailing
how the money will be spent. The states and tribes therefore urge OSM to incor-
porate significant flexibility and discretion with regard to the types of mechanisms
that are available for distributing and expending Treasury payments for both the
prior unappropriated state/tribal balances and payments in lieu of future state/tribal
share to certified states and tribes.

Funding for Minimum Program States

The 2006 Amendments include several provisions that govern the award of grant
funds by OSM to states. Section 402(g) has three paragraphs that bear on that
topic. Section 402(g)(I) directs that; “50 percent of the reclamation fees collected an-
nually in any State” be distributed to that state. Under section 402(g)(5)(A), “[t]he
Secretary shall allocate 60 percent of the amount in the fund after making the allo-
cation referred to in paragraph (1)” for additional grants to states. And section
402(g)(8) states that “In making funds available under this title, the Secretary shall
ensure that the grant awards total not less than $3,000,000 annually to each State
and each Indian tribe...” (emphasis added). This latter provision provides OSM the
justification for insuring annual minimum program grant funding in excess of the
base $3 million level as long as OSM does not contribute more than $3 million from
its own discretionary funds.

Section 401 of the bill also has relevant provisions. Sections 401(f)(1) and (2) direct
OSM to distribute grant funds to states annually, including the amount needed for
the adjustment under section 402(g)(8) (i.e., the “minimum program” adjustment up
to $3.0 million). Section 401(f)(3) has a similar provision:

“IN GENERAL.—...for each fiscal year, of the amount to be distributed to
States and Indian tribes pursuant to paragraph (2), the Secretary shall
distribute—

(i) the amounts allocated under paragraph (1) of section 402(g), the amounts
allocated under paragraph (5) of section 402(g), and any amount reallocated under
section 41 1(h)(3) in accordance with section 41 1(h)(2), for grants to States and
Indian tribes under section 402(g)(5); and

(i1) the amounts allocated under section 402(g) (8).”
This again makes it clear that the legislation requires OSM to provide minimum
program states at least $3.0 million annually, under section 402(g)(8), commencing
October 1, 2007.

In its restrictive reading of the bill, OSM depends upon a single provision in sec-
tion 401(f)(5)(B) to reduce the amounts of annual grants to minimum program states
from the minimum $3.0 million annual required grant amount. That provision reads
(with emphasis added):

“(B) EXCEPTIONS.—Notwithstanding paragraph (3), the amount distrib-
uted under this subsection for the first 4 fiscal years beginning on and after
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October 1, 2007, shall be equal to the following percentage of the amount
otherwise required to be distributed:
(i) 50 percent in Fiscal Year 2008.
(i1) 50 percent in Fiscal Year 2009.
(iii) 75 percent in Fiscal Year 2010.
(iv) 75 percent in Fiscal Year 2011.”

OSM'’s reliance on this provision ignores the fact that by its own terms (i.e. the
“notwithstanding” phrase), it only overrides the requirements of section 401(f)(3).
Yet other provisions of the bill independently require the distribution of the min-
imum amount of $3.0 million. See sections 401(f)(1) and (2) and section 402(g)(8).
The provision cited by OSM does not override the clear requirements of those other
parts of the bill.

The phase-in schedule of section 401(f)(5) only applies to such additional funds as
might otherwise be provided by OSM to the minimum program states above the
guaranteed distributions required elsewhere in the statute. This means that OSM
cannot contribute more than $1.5 million in additional funding to each minimum
program state in Fiscal Years 2008 and 2009, and not over $2.3 million in addi-
tional funding in each of Fiscal Years 2010 and 2011, and not over $3.0 million in
additional funding in each subsequent year through Fiscal Year 2024.

This debate goes much deeper than the interpretations of the two sections men-
tioned above. Congressional intent and history in the passage of P.L. 95-87, the
original “Surface Mining Control and Reclamation Act of 1977,” deserves merit in
the interpretation debate. In the 95th Congress, the late Morris K. Udall (considered
by many as the “father” of P.L. 95-87) worked tirelessly with government agencies,
industry, and other organizations to make sure this law became a reality. With re-
gard to the reclamation of abandoned mine lands, Title IV of P.L. 95-87 has been
the guiding light for both OSMRE and the States/Tribes for almost 30 years. During
this time, AML funding issues have overshadowed Congressman Udall’s intent as
outlined in Section 403 of P.L. 95-87 “Objectives of the Fund.” Section 403 set spe-
cific priorities as to the expenditure of moneys from the AML fund. The number one
priority is “the protection of public health, safety, and property from extreme danger
of adverse effects of coal mining practices,” It is significant that the Surface Mining
Control and mandated annual $2 million was “budget deficits.” Then under the
Clinton administration, there was a “budget surplus,” but the annual allocation re-
mained at $1.5 million. For the last 13 years, Minimum Program States have been
critically underfunded in respect to the number of Priority 1 and Priority 2 AML
hazards that need to be reclaimed. Respective Administration budgets and Congres-
sional budgets continued to hold the AML Fund “hostage,” while unappropriated
balances continued to rise.

In early December 2006, much to the surprise of both OSMRE and States/Tribes,
the 2006 Amendments took AML funding off budget. No longer would Congress ap-
propriate AML funds on an annual basis. The pressure was now on OSMRE to de-
velop a method(s) to distribute the AML funds to States and Tribes. OSMRE began
to develop future funding projections under the new law. Since December 2006,
OSMRE has distributed four different funding charts. With each successive chart,
the funding numbers for the States and Tribes would change. But in all four of
these OSMRE charts, there was one constant—the Minimum Program States (Alas-
ka, Arkansas, Iowa, Kansas, Maryland, Missouri, and Oklahoma) would receive no
funding increases for FY 2008 and FY 2009. Not until FY 2012 would Minimum
Program States receive an annual $3 million.

In the last OSMRE Funding distribution chart (Chart 4), the following funding
increases are reflected when comparing FY 2007 AML funding to FY 2008 AML
funding, as well as the amount of Priority 1 and Priority 2 coal hazards in the AML
Inventory for each state:
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Funding Increases Amount of Hazards
Alabama 96% $49.1 million
Colorado 175% $24.9 million
1llinois 45% $55 million
Indiana 138% $12.3 million
Kentucky 124% $338.5 million
New Mexico 187 % $3.2 million
North Dakota 93% $41.6 million
Ohio 65% $100 million
Pennsylvania 29% $1,016.9 billion
Utah 147% $4.9 million
Virginia 115% $ 104.1 million
West Virginia 103 % $790,6 million

Reclamation Act Amendments of 2006 removed the words “general welfare” from the
original wording of Section 403(1). In their infinite wisdom, the 109th Congress
wanted to further strengthen Section 403(1) by placing a special emphasis on public
health, safety, and property.

There are no specific provisions in P.L. 95-87 or the 2006 Amendments that dis-
cuss in detail the specific State/Tribe AML funding formulas that embrace historic
coal production, state share (present coal production), and federal discretionary ex-
penses. However, in the 2006 Amendments Congress did single out states and tribes
specifically in Section 402(g)(8)(A) stating, “In making funds available under this
title, the Secretary shall ensure that the grant awards total not less than $3,000,000
annually to each State and each Indian Tribe having an approved abandoned mine
reclamation program pursuant to section 405 and eligible land and water pursuant
to Section 404, so long as an allocation of funds to the State or tribe is necessary
to achieve the priorities stated in paragraphs (1) and (2) of section 403(a).” The fact
that Congress has always (and in the 2006 Amendments continues to) dedicate a
section of the law to states and tribes traditionally known as those with “Minimum
Programs” solidifies the Congressional intent that these states and tribes annually
receive not less than $3,000,000.

In the late 1980s the Mid-Continent Coal Coalition was formed because the Min-
imum Program States and Tribes had several hundreds of millions of dollars worth
of Priority 1 and Priority 2 AML hazards that posed, and continue to pose, a very
high public health and safety risk. AML funding had fallen to an annual $1 million
level that would not allow the efficient operation of a State/Tribal AML Program.
This Coalition gathered Congressional support through letters, resolutions, testi-
mony at Congressional committee hearings, etc. As a result, the budget reconcili-
ation bill passed by the 101st Congress in the fall of 1990 required that the Sec-
retary allocate annually not less than $2,000,000 to Minimum Program States and
Tribes. The passage of this bill inl990 was definitive proof that Congress supported
an increase in funding for the Minimum Program States and Tribes.

For three years (FY1992, FY 1993, and FY 1994) the Minimum Program States
received $2 million annually. Since that time the Minimum Program States have
been limited to an annual allocation of only $1.5 million. The primary reason given
for not allocating the statutorily could be used to help fund the Minimum Programs
at the annual $3 million level Furthermore, in its News Release of February 5,
2007, OSM noted that it has off-budget funds in its FY 2008 budget that could fully
fund AML minimum programs at not less that the $3 million level. This money was
provided to OSM for the purpose of, and should be used for, fully funding the min-
imum programs at the $3 million level. The bottom line is the Minimum Programs
have been ignored for too many years. With the passage of P.L. 109-432, Congress
has sent a message to OSMRE that Minimum Programs should be funded at an an-
nual rate of $3 million, starting with the FY 2008 budget. The sad part of this im-
passe is the fact that those living near or visiting these Priority 1 and Priority 2
AML sites are exposed on a daily basis to the possibility of death and/or injury.

Congress gave OSMRE the authority to develop the AML funding distribution
numbers for the states and tribes. The NAAMLP and IMCC urge that during the
development of proposed rules and regulations for the 2006 Surface Mining Control
and Reclamation Act Amendments, OSMRE “look outside the box” and consider the
real reason that Title IV was enacted almost 30 years ago.
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Use of Unappropriated State Share Balances for Noncoal Reclamation and
AMD Set-Aside

Since the inception of SMCRA in 1977 and the approval of state/tribal AML pro-
grams in the early 1980’s, the states and tribes have been allowed to use their state
share distributions under section 402(g)(1) of the AML Trust Fund for high priority
noncoal reclamation projects pursuant to section 409 of SMCRA and to calculate the
set-aside for acid mine drainage (AMD) projects. Under the new amendments, states
and tribes will receive their unappropriated balances in seven equal payments be-
ginning in FY 2008. In its most recent interpretation of the 2006 Amendments,
OSM has stated that these moneys cannot be used for noncoal reclamation or for
the 30% AMD set-aside. OSM also initially stated that the historic coal distribution
to non-certified states and tribes would also not be available for noncoal reclama-
tion, but the agency appears to have relented on this issue and will allow these
moneys to be used for both noncoal reclamation and the 30% AMD set-aside. With
regard to the unappropriated state and tribal share balances that will be distributed
pursuant to Section 41 1(h)(I1) of the 2006 Amendments, the states and tribes assert
that these moneys should also be available for noncoal reclamation under section
409 and for the 30% AMD.

Louisiana 200 % $0.00
Montana 229% $8.5 million
Texas 238 % $800,000
Wyoming 269 % $25.8 million
Crow Tribe 260 % $500,000
Hopi Tribe 250 % $0.00
Navajo Nation 215% : $0.00

It should be noted that the term “minimum program” does not refer to lack of
AML hazards that a state or tribe has to address, but rather with the lack of fund-
ing being generated by active coal mines within the state or tribe for purposes of
remediating hazards associated with past coal mining. For example, Oklahoma has
an AML inventory of priority 1 and 2 sites that will cost between $125 and 130 mil-
lion to reclaim using today’s cost figures. Kansas has an AML inventory of priority
1 and 2 sites that will cost over $200 million to remediate. However, funds gen-
erated by current coal mining activities in these two states generate around $25,000
annually for Kansas and around $100,000 annually for Oklahoma. For perspective,
states like Kentucky and West Virginia receive between $6,800,000 and $8,300,000
annually to perform remediation of hazardous AML sites. Interestingly (and in some
respects, unfortunately), Oklahoma has an AML inventory of priority 1 and 2 haz-
ards that will cost more to remediate than 14 of the states and tribes listed above
and Kansas has an AML inventory of priority 1 and 2 hazards that will cost more
to remediate than 16 of the above-listed states and tribes. Therefore, even though
the “minimum program” states may get minimum funding, they certainly have their
fair share of AML priority 1 and 2 hazards.

From December 2006 through February 2007, OSMRE continued to change their
funding distribution charts, using factors such as historic coal production, state
share fund balances, and present coal production. During this three month process,
each time a new chart was developed OSMRE failed to put emphasis on the real
problem; How much is the public affected by Priority 1 and Priority 2 AML hazards?
Ignoring AML project sites that are an eminent danger to the health and safety of
the public is not what Congress intended.

OSMRE can find the funds in their FY 2008 budget to fond AML Minimum Pro-
grams. OSMRE is phasing out the Clean Streams Initiative Program and the Water-
shed Cooperative Agreements Program. This money set-aside. There is nothing in
the new law that would preclude this interpretation. Policy and practice over the
past 30 years confirm it. The unappropriated state and tribal share balances consist
of past moneys collected from coal producers in these states and tribes that were
never distributed due to restricted and under-funded appropriations. This money
has always been “colored” as state/tribal share money, available for expenditure in
accordance with the provisions of SMCRA and now 30 years of experience. The fact
that the money is being paid out of Treasury funds does not change the “color” or
operation of that money—it has been and will always be state/tribal share money
allocated pursuant to section 402(g)(1) of SMCRA.

OSM’s new interpretation of SMCRA based on the 2006 Amendments is without
support in the law when read as a whole. In interpreting the meaning of section
411, the entire statute must be read in context. Section 403 (which OSM points to)
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is modified by Section 409, which provides for the expenditure of AML funds at any
priority 1 or 2 site, regardless of the commodity that was mined. Section 409(b) indi-
cates that the 50% state share (from 402(g)(1)) and the historic production distribu-
tion (402(g)(5)) can be used for noncoal reclamation. If Congress had intended to
limit the use of the unappropriated state/tribal share balances (or historic produc-
tion distributions) that are now finally being returned pursuant to section 41 1(h)(),
it could have easily done so. However, no changes were made in section 411 to ac-
complish this. Nor was Section 409 amended in any way.

OSM’s new interpretation is also a dangerous policy choice. OSM claims that once
a state has completed all of its coal projects, it can then use all of its grant funds
for noncoal projects. This will require that states spend years working on high-cost,
low-priority coal projects that present little threat to public health and safety, while
numerous highly hazardous abandoned noncoal mines remain unattended. In many
western states, the AML programs have employed their AML grants to protect peo-
ple and property threatened by noncoal abandoned mines. In New Mexico, for in-
stance, the state estimates that over 10,000 mine openings remain. The over-
whelming majority of these openings are at abandoned noncoal mines. All of the fa-
talities at abandoned mines in New Mexico over the past few decades have occurred
at noncoal mines. With urban growth pushing into undeveloped areas and rec-
reational uses increasing, the danger to public health and safety from abandoned
noncoal mines throughout the country is increasing

Much of the above reasoning also holds true for the availability of the unappropri-
ated balances for purposes of calculating the 30% set-aside for AMD abatement.
Again, this work falls within the clear purposes of section 403 of SMCRA and thus
any type of restriction on the use of these funds for AMD remediation is inappro-
priate. Section 403(g)(6)(B)(ii)(I) establishes and defines the use of AMD set-aside
funds. That section states that a qualified hydrologic unit destined for AML abate-
ment must have land and water that “...include any of the priorities described in
Section 403.” Obviously, this passage provides a clear nexus to section 403 of the
Act. The 2006 Amendments at section 41 1(h)(1)(D)(ii) state that non-certified states
must use amounts provided from Treasury funds in place of the unappropriated bal-
ances for “...purposes described in Section 403.” Again, a clear nexus to section 403
is stated. Actually, the references in sections 402 and 411 to section 403 are iden-
tical. Therefore AMD abatement is a purpose under section 403 and Treasury funds
should not be artificially excluded for use in the set-aside for AMD. Finally, we
should note that each appropriation bill over the past several years has included
language that supports the use of funds made available under Title IV of SMCRA
for the purpose of environmental restoration related to treatment or abatement of
AMD without restriction. Based on the above, the NAAMLP and IMCC request that
OSM reconsider its interpretation on the use of unappropriated state and tribal
share balances for noncoal reclamation and the AMD set-aside. Adjustments to the
draft rules based on these arguments appear below.

Reduction of the Treasury 1/7th payments for the unappropriated balance
by the amount of the export tax lawsuit loss

The relevant citations:

411(h)(D(A)@ofP.L. 109-432

In General—Notwithstanding section 401(f)(3)(B), from funds referred to in sec-
tion 402(1)(2), the secretary shall make payments to States or Indian tribes for the
amount due for the aggregate unappropriated amount to the State or Indian tribe
under subparagraph (A) or (B) of section 402(g)(1)

411(h)1)(B) of P.L. 109 432 (emphasis added)

Amount Due—In this paragraph, the term “amount due” means the unappropri-
ated amount allocated to a State or Indian Tribe before October 1, 2007 under sub-
paragraph (A) or (B) of section 402(g)(1).

As a part of our discussion on the unappropriated balance, OSM has stated that
should the export tax lawsuit ultimately be lost on appeal, the loss shall be paid
out of the trust fund and the I/7th payments out of the Treasury to each State or
Tribe shall be reduced by the like amounts each State or Tribe owed for the lawsuit.

Section 411(h)()(B) of P.L. 109-432 states that the amount due each State or
Tribe is the amount allocated to each State or Tribe (State Share) before October 1,
2007. Unless the export tax lawsuit is resolved prior to October 1, 2007, then the
amount paid out of the Treasury in I/7th installments to each State or Tribe for the
unappropriated balance should not be reduced due to the lawsuit. Although the
trust fund would ultimately be reduced by the amount of the export tax lawsuit loss,
the payments out of the Treasury should remain unchanged since the amount the
payments will be based upon will be established as of October 1, 2007. Further, we



78

do find any language in P.L. 109-432 that can be interpreted to give OSM the au-
thority to reduce payments from the Treasury for the unappropriated balance.

Effective Date of In-lieu Payments

There has been some confusion about when in-lieu payments from the U.S. Treas-
ury begin under the 2006 Amendments. OSM has stated that they begin in FY
2009, and that payments to certified states and tribes of their 50% share in FY 2008
are made from the AML Trust Fund. Our reading of the 2006 Amendments is that
the in-lieu payments from the Treasury begin immediately in FY 2008. The relevant
citations are:

Section 401 (f)(3)(B) of P.L. 109-432:

(B) EXCLUSION. “Beginning on October 1, 2007, certified States shall be
ineligible to receive amounts under section 402(g)(1).

Section 411 (h)1)B & C) of P.L. 109-432:

(B) AMOUNT DUE.—In this paragraph, the term “amount due” means the unap-
propriated amount allocated to a State or Indian tribe before October 1, 2007 under
subparagraph (A) or (B) of section 402(g)(1).

(C) SHEDULE.—Payments under subparagraph (A) shall be made in 7 equal an-
nual installments, beginning with Fiscal Year 2008.

Section 411 (h)(2)(A) of P.L. 109-432:

(A) IN GENERAL.—Notwithstanding section 401(f)(3)(B), from funds re-
ferred to in section 4023)(2), the Secretary shall pay to each certified state
or Indian tribe an amount equal to the sum of the aggregate unappropri-
ated amount allocated on or after October 12, 2007, to the certified State
or Indian tribe under subparagraph (A) or (B) of section 402(g)(1).
OSM has advanced the following explanation to support its current declared inten-
tion to pay state share funds to the certified states under section 402 (g)(1) in FY
2008 (emphasis added):

“Certified states and tribes will receive distributions under section 401(f) only in
FY 2008 because the bill adds a new section 401(f)(3)(B), which provides that cer-
tified states and tribes are ineligible to receive their state-share or tribal-share allo-
cations with respect to fees collected after FY 2007. However, FY 2008 distributions
consist of FY 2007 fee collections, so certified states and tribes are eligible to receive
50% of their state or tribal share allocation of fees collected for that year.

Beginning with FY 2009, certified states and tribes will receive annual payments
from the Treasury in lieu of the amount of fee collections during the previous year
that would otherwise have been allocated to their state or tribal share accounts in
the AML fund in the absence of new section 401(f)(3)(B) of SMCRA. Section 4U(h)(2)
of SMCRA. 1

Section 401(f)(3)(B) of P.L. 109-432 states that beginning October 1, 2007, cer-
tified states shall not be paid under 402(g)(1). This provision is a complete exclusion.
It prohibits certified States or Indian tribes from receiving grants funded by the rec-
lamation fee effective October 1, 2007. There is no language in this section to sup-
port an interpretation that a certified State or Indian Tribe can receive after
October 1, 2007 grants funded by reclamation fees collected prior to October 1,
2007.

In order to support the position that the exclusion established by Section
401(H)(3)(B) does not apply to grants issued in Fiscal Year 2008 if funded by rec-
lamation fees collected during Fiscal Year 2007, OSM staff have explained that the
term “received” as used in Section 401(f)(3)(B) means “allocated”. This interpreta-
tion is contrary to the normal and ordinary usage of the term “received” and is con-
trary to standard principles of statutory construction. Unless the context clearly in-
dicates otherwise, or the word has been given a specific definition, words in a stat-
ute are to be given their normal meaning.

Relying on this interpretation, OSM has developed a distribution chart dated Feb-
ruary 22, 2007, showing that $41.6 million will be paid to the certified States or
Indian tribes under 402(g)(1) in FY 2008. This distribution represents FY 2007 fee
collections. This approach is correct for distributions to non-certified states as re-
quired by 401(f)(2) and (3). However, Section 401(f)(3)(B) prohibits certified States
or Indian tribes from receiving payments of funds under 401(f) beginning on
October 1, 2007. The fees collected and allocated in FY 2007 are to be included in
the amounts due to the states that are allocated but not appropriated under Section
41 1(h)(1)(B). These funds are then paid over seven years, beginning in FY 2008
under 41 1(h)(1)(C).

1Major Provisions of P.L. 109-432: SMCR.A Amendments Act of 2006. page 3. Distributed to
NAAMLP members at its business meeting February 28 - March 1. 2007.
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The effect of this misinterpretation of Section 401(f)(3)(B) and 41 1(h)(1)(B) is that
$41.6 million would be paid to certified States or Indian tribes with fee collections
instead of Treasury funds as required by Section 41 1(h)(1)(A)(i). The funds so paid
will then not be available to be reallocated as historic share funds available for
grants under Section 41 1(h)(4)(A). Furthermore, the interest that should be earned
annually on this $41.6 million and paid to the Combined Benefit fund would not
be earned and available to be paid.

The draft language in the Proposed and the Interim-final regulations on this sub-
ject is consistent with the statutory language in P.L.. 109-432 and so does not need
to be changed. However OSM’s interpretation of P.L. 109-432 is flawed. Based on
the above arguments, the NAAMLP and IMCC urge OSM to revise the proposed
AML funding distribution chart to show that:

(a) no state share funds are distributed to the certified States or Indian tribes in

FY 2008; but,

(b) the $41.6 million should then be included in the calculation of the amount due

to certified States and Indian tribes under Section 411(h)(1)(B).

Adjustments to the Grants Process

There is a fair amount of concern by the states and tribes about how the grants
process will work under the 2006 Amendments. With the increased amount of
money that will be flowing to the states, it will be incumbent on both OSM and the
states and tribes to be particularly sensitive to the impacts on the grants process—
especially with regard to the length of grants, rollovers, tracking of grant amount
(especially by account), recapture, and paperwork reduction. We assert that the tim-
ing is ripe for revisiting the existing simplified grants process to consider additional
streamlining and simplification. There is some concern that the 2006 Amendments
could unnecessarily complicate the paperwork demands associated with annual
grants, especially if we are required to track various kinds of moneys that are re-
ceived. It will be particularly important to clarify that moneys are “expended” once
they are obligated, encumbered or otherwise committed for projects. Even with this,
deobligation could become a problem if we are unable to roll grants over from year
to year. We understand that OSM will be considering various adjustments to the
Federal Assistance Manual and to its AML directives and we request an opportunity
to review those revisions once they are available. This may present an ideal oppor-
tunity for further clarifications to address the above concerns.

Annual Distribution Charts

It will be critical for the states and tribes to receive the annual distribution charts
for AML grants as soon as practicable after the beginning of each fiscal year (i.e.
by no later than November 15). This will be particularly true in the first few years
as the states and tribes attempt to forecast how the distribution will impact their
respective programs. In this regard, we have attached a chart that, in simplified
terms, demonstrates our understanding of the gross distribution formula as pre-
sented by OSM to date. It should be noted that the states and tribes do not agree
with this distribution formula, as indicated by our comments on the proposed and
interim rules. In fact, we have argued in these comments for various adjustments
to the formula and to the use of the distributed funds based on our reading of the
new 2006 AML amendments. Nonetheless, we would appreciate OSM’s comments on
our attempt to capture OSM’s distribution formula under their interpretation of the
2006 Amendments and any additional explanations (flowcharts) that OSM can share
fvith us regarding their interpretation of the distribution formula under the new
aw.

Training
It will be very important for the states and tribes to receive the necessary training
to implement the provisions of the new rules, once they are in place—especially as

they impact the grants process. We urge OSM to keep this in mind as they consider
implementation plans for the future.

Preamble Language

We recognize that one mechanism OSM has available to clarify certain aspects of
the proposed and interim final rules is through the use of preamble language. We
would encourage OSM to do so. One example is the need to adjust the priority ma-
trix contained in the Federal Assistance Manual (FAM) to reflect regional dif-
ferences in land use patterns. Given that much of SMCRA’s history was predicated
on land use patterns and experience with hazards in the Eastern United States,
there are unintentional gaps that fail to recognize the uniqueness of circumstances
in other regions of the country. Whereas residents of Eastern states, for instance,
may have residences or other structures that were built adjacent to known hazards,
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residents of Western states (and non-resident recreational users of Western lands)
are exposed to AML features that consist of largely unknown hazards that are
equally, if not more, dangerous than “known” features. Thus, as we consider what
would be defined as an “extreme danger”, we need to be cognizant of the fact that
unknown hazards in remote or rural areas can be even more dangerous than known
dangers as the unsuspecting public encroaches on these areas through occasional
use or through urban sprawl. Recognizing the exposure of the populace to the haz-
ards associated with abandoned mine sites will assist the states, tribes and the fed-
erﬁl government in fully implementing the objectives of the AML program under

II. PROPOSED REVISIONS TO OSM’S DRAFT PROPOSED AND INTERIM
RULES

The NAAMLP and IMCC recommend the following changes to OSM’s draft pro-
posed and interim final rules based on the above commentary.

Section 870.5—Definitions

“Adjacent”—change to read as follows:

“Adjacent means adjoining, in proximity to or contiguous with eligible lands and
waters.”

Justification: OSM’s draft rule implies that a Priority 1 or 2 project must be un-
dertaken in order for a Priority 3 project to be considered “adjacent to” the Priority
1 or 2 problem. This is not what the law requires. It is not a matter of priority;
it is a matter of proximity. As long as the Priority 3 project is geographically con-
nected to the Priority 1 or 2 site, the test is satisfied. Furthermore, OSM’s proposed
language conflicts with statutory provisions in sections 403(a)(1)(B)(ii) and (2)(B)(ii)
that eligible lands include those that “are adjacent to a site that has been or will
be remediated. (emphasis added). In its proposed language, OSM is implying that
for a priority 3 feature to be eligible, it has to be reclaimed in order to access or
remediate the priority 1 or 2 feature. This simply cannot be the case if the priority
1 or 2 feature has already been reclaimed or may be so in the future, as anticipated
by the 2006 amendments. We recommend use of the common dictionary definition
of “adjacent”. We also oppose the concept of tying the definition to a monetary deter-
mination. There is nothing in the law to support this criterion and we believe it
would be difficult to determine and apply. The use of a proximity criterion will also
allow us to take into consideration public rights of way, roads, etc, that may be
present at or near the site. Finally, to define the term otherwise would be to se-
verely limit the number and types of Priority 3 projects that could be addressed,
which is contrary to the intent of the law.

“In conjunction with”—change to read as follows:

“In conjunction with means reclamation of priority 3 features in phases or
through a combination of contracting and construction with priority 1 and/or 2 fea-
tures.”

Justification: It is important to recognize that Priority 3 work cannot only be done
in conjunction with a Priority 1 or 2 feature through a combined contracting or con-
struction effort, but in phases of construction with a Priority 1 or 2 project, espe-
cially where the project is particularly large or the AML program is small (as with
the minimum program states). We recommend deletion of the phrase “would have
provided significant savings to the AML fund” for the same reason we recommend
deletion of the last sentence in the definition: these terms are elusive and difficult
to define and quantify. The law does not specify this type of monetary criterion and
it would be challenging to implement. We assert that it is best to focus on the ad-
ministrative aspects of project work, which are easier to define. Finally, to define
the term otherwise would be to severely limit the number and types of Priority 3
projects that could be addressed, which is contrary to the intent of the law.

“Qualified Hydrologic Unit”—change to read as follow:

Change the word “and” to “or” between subparagraphs (b)(1) and (2), as in the ex-
isting regulations.

Justification: We realize that OSM’s new definition is consistent with the statu-
tory language, but actual practice over the past 25 years has been that hydrologic
units are defined as containing lands and waters that are either eligible OR the sub-
ject of bond forfeitures, but not both. To define the term otherwise would be to se-
verely limit the scope of this important provision of the law. With the new emphasis
on allowing states to set aside upwards of 30% of their AML funds for the abate-
ment of acid mine drainage projects, to limit the definition in this way would emas-
culate the purposes and intent of the program.

Section 872.1 1(b)(1) -Abandoned Mine Reclamation Fund
Delete section 872.1 1(b)(4)(ii)(E).
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Justification: Based on the arguments articulated above with respect to the use
of the states’ and tribes’ unappropriated share balances, this section should be de-
leted. There is no basis to restrict the use of these moneys for noncoal reclamation.

Section 872.13—Other Treasury Funds for Abandoned Mine Reclamation
Programs

Change the reference in the introductory phrase of subparagraphs (a) and (b) to
read: “872.1 I(b)(1)(vi) and (b)(2)(vi)’—NOT “(vii)”.

Change Subparagraph (a) and (b) to read as follows: “Notwithstanding Sec. 872.1
1(b)(D(v1) and (b)(2)(vi), from funds in the Treasury not otherwise appropriated and
transferred to the Secretary of the Interior pursuant to section 40231)(2) of the Act,
effective October 1, 2007, OSM shall make payments to States and Indian tribes....”
Also, in subparagraph (a), change the reference to “prior balance funds” to “prior
balance payments”.

Change section 872.13(a)(3) to read as follows: “States and Indian tribes may
apply for and receive these annual installments in grants, following the provision
of Section 886. Unless a certified State or Indian tribe specifically requests that
OSM disburse funds due the State or Tribe in whole or in part through a grant or
grants, payments referred to in Section 41 1(h)(1)(A) (prior balance payments) shall
be made in one lump sum payment to the State or Tribe no later than 90 days after
the start of the federal fiscal year in which the payment is due.”

Change section 872.13(b)(3) as follows: delete the current language and insert the
following: “Unless a certified State or Indian tribe specifically requests that funds
be disbursed through a grant or grants following the provisions of section 886, pay-
ments referred to in Section 41 1(h)(2)(A) (in lieu of payments) shall be made annu-
ally in one lump sum payment to the State or Tribe no later than 90 days after
the end of the federal fiscal year in which the collections are made.”

Change section 872.1 1(b)(4) by striking the word “shall” and inserting “may”.

Justification: All of these changes are intended to reflect the discretionary author-
ity vested in the Secretary to make payments to states and tribes through either
grants or direct payments, depending on the preference and needs of the respective
state or tribe. Section 411 (h) uses the term “payments” which appears to embrace
a wider degree of flexibility regarding distribution of funds other than just grants.
See also the discussion on this topic above.

Change subparagraph 872.13(a)(5) to read as follows:

“(5) States and Indian tribes that are not certified under section 41 1(a) of the Act
shall use any amounts available under this paragraph to achieve the priorities de-
scribed in sections 403(a)(1),(2) and (3) of the Act, for water supply restoration under
sections 403(b)(1) and (2) of the Act, for AMD abatement under section 402(g)(6) and
for noncoal reclamation under section 409 of the Act.”

Justification: The 2006 Amendments at Section 41 1(h)(1)(D)(ii) state that the un-
appropriated prior state and tribal share funds must be used as described at section
403. In interpreting the meaning of sections 411 and 403, the entire statute must
be read in context. When doing so, it is clear that section 403 is modified by section
409. Section 409 provides for expenditure of funds at any priority 1 or 2 site, regard-
less of commodity mined. Furthermore, section 409(b) states that the 50% state and
tribal share can be used for noncoal reclamation (referencing section 402(g)). The
unappropriated state and tribal shares are in fact the balance of the 50% shares
referenced in section 402(g) that have been held in abeyance over the years. There
should be little ambiguity that this money is available for noncoal reclamation (as
well as for the 30% AMD set-aside). If Congress had intended to somehow qualify
or restrict the use of the unappropriated balances, it could easily have done so in
section 411. However, it failed to do so and thus we can only assume that the tradi-
tional funding mechanism that has prevailed over the past 30 years remains intact.
Such an interpretation is also consistent with the purposes and objectives of Title
IV of SMCRA, which are to protect citizens from the adverse impacts of past mining
practices—both coal and noncoal.

Add a new subparagraph 872.13(b)(5) as follows: “Payments referred to in section
872.13(b)(3) to certified States and Tribes shall be used with priority given to aban-
doned coal mine reclamation needs until the State or Tribe and OSM determine that
abandoned coal mine reclamation is substantially complete. Thereafter, current in
lieu payments will be used for purposes established by the state legislature or tribal
council.”

Justification: The law and draft rules are unclear as to how certified states and
tribes may use current in lieu funds when the state or tribe has completed aban-
doned coal mine reclamation. Current in lieu funds in excess of those required for
completion of abandoned coal mine reclamation should be used for purposes estab-
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lished by the state legislature or tribal council with priority given to addressing the
impacts of mineral development.

Section 873.12—Future set-aside program criteria

In subparagraph (a), change the last phrase to read as follows: “...are expended
by the State or Indian tribe solely to achieve the priorities stated in Sections 403(a)
and 409 of the Act, 30 U.S.C. 1233 and 1239, after September 30, 1995”.

Justification: This adjustment is needed to clarify that funds set-aside by the
states prior to December 12, 2006 are available for both coal and noncoal work.

2

Section 875.15—Reclamation priorities for noncoal program.

Delete Subparagraphs (c) - (f)-

Justification: These subparagraphs must be deleted in order to be consistent with
the new provisions in the 2006 Amendments at section 41 1(h)1)(D)(i) regarding use
of AML funds by certified states and tribes. Pursuant to this section of the 2006
Amendments, certified states and tribes are allowed to use their AML funds “for the
purposes established by the State legislature or tribal council of the Indian tribe,
with priority given for addressing the impacts of mineral development”. Thus those
provisions in OSM’s existing regulations that provide for a concurrence role by the
OSM Director are no longer applicable and should be removed. Furthermore, as we
argue above, the payment mechanism that will attend the distribution of these
funds will likely be different than what has occurred in the past, and therefore the
provisions in subparagraphs (c), (e) and (f) will likely no longer be applicable.

Section 876—Acid Mine Drainage Treatment and Abatement Program

Section 876.12 Eligibility—add the following: “or up to 30% of the funds received
pursuant to Section 412 1(h)(1) of the Act.”

Justification: this language clarifies that up to 30% of the prior unappropriated
state and tribal share balances distributed form Treasury funds may be deposited
into state and tribal AMD set-aside funds.

Section 886.12(b)—Coverage and amount of grants.

Change subparagraph (b) to read: “Grants shall be approved for reclamation of
eligible lands and water in accordance with sections 404 and 411 of the Act and 30
CFR 874.12, 875.12 and 875.14, and in accordance with the priorities stated in sec-
tions 403, 409 and 411 of the Act....”

Justification: We have added section 409 as part of the priority reference to be
consistent with the above changes regarding noncoal reclamation and to specifically
reference noncoal lands.

Section 886.13 (b)—Grant period

Change subparagraph (b) to read as follows: “The Director shall approve a grant
period on the basis of the information contained in the grant application. The grant
period should normally be for 3 years, and may be extended. Grants of funds distrib-
uted in Fiscal Years 2008, 2009 and 2010 shall be awarded for 5 years.”

Justification: We understand that OSM will not require specific projects to be list-
ed in the grant application, so this phrase has been removed. We also Understand
that OSM will allow extensions of the normal 3 year grant period and that those
extensions may be for more than one year, which we believe is appropriate. Finally,
we assert that the 2006 Amendments specifically call for a 5 year grant period for
Fiscal Years 2008-2010 and that this is a mandatory requirement.

One further note: it does not appear that the section 41 1(h)(1) Treasury funds are
subject to any of the grant period timelines established by section 402(g)(1)(D). Nor
does there appear to be any authority in the Act to establish timelines for the use
of 411 funds. Thus, an annual distribution payment in the full amount due under
section 411 should be available as an option for grants to each state/tribe, which
in turn could be deposited into a separate state account and considered state funds
and used without restriction for any section 403 priority (including AMD abate-
ment).

Section 886.16(a)—Grant agreements.

Change subparagraph (a) to read as follows: “OSM shall prepare a grant agree-
ment that includes a general statement of the types of work to be covered by the
grant.”

Justification: We assert that the grant agreement need only contain a general
statement of the types of work to be covered by the grant, not a listing of specific
projects. This change is intended to clarify that intent.
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Section 886.26—Unused Funds

Delete subsections 886.26 (a)(iii) and (iv). Also, delete subparagraph 886.26(b) and
add the following: “Deobligation requirements do not apply to certified States and
Tribes.”

Justification: No treasury payments should be subject to deobligation require-
ments. OSM should work with the states and tribes to insure that funds do not re-
vert back to the Treasury. With maximum flexibility in designing payment protocols
and with appropriate grant periods and applicable requirements, there should be no
need for reversion of these payments, especially if OSM and the states/tribes are
working together to closely monitor the situation.

We appreciate the opportunity to submit these comments and trust that OSM will
give them serious consideration as the agency moves forward with the development
of the proposed and interim final rules. We would welcome the opportunity to meet
with OSM to further discuss the draft rules, should you so desire. Should you have
any questions or require additional information, please do not hesitate to contact us.

Sincerely,

John Husted Gregory E. Conrad
President, NAAMLP Executive Director, IMCC
Attachment

cc: NAAMLP Member States and Tribes
IMCC Commissioners
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2006 SMCRA Amendments
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United States Department of the Interior %
OFFICE OF SURFACE MINING Q%}
RECLAMATION AND ENFORCEMENT Rt

‘Washington, D.C. 20240

John F. Husted, President JUN 14 2000
National Association of Abandoned Mine Land Programs
Ohio Division of Mineral Resources Management
Department of Natural Resources

2045 Morse Road, Building H-2

Columbus, Ohio 43229

Dear Mr. Husted:

Thank you for your letter of May 21, 2007, in which you submitted comments,
suggestions and reactions to the draft rules to implement the 2006 Amendments to the
Surface Mining Control and Reclamation Act (2006 Amendments). Office of Surface
Mining Reclamation and Enforcement (OSM) provided these documents to the National
Association of Abandoned Mine Land Programs and the Interstate Mining Compact
Commission on April 20, 2007. We understand that your letter also provides your input
on the “Major Policy Issues” document we forwarded as well. These comments will be
helpful in the upcoming days as we work toward rules which we plan to publish before
September 30, 2007,

These draft rules and the policy document were both distributed as part of our outreach
efforts to the States and Tribes. Likewise, our meetings with your organization in Saint
Louis in January and our meetings with you in Indianapolis in May were efforts to
involve you in the process and to make the best decisions possible as we develop our
rules. Based upon your comments, that process is working.

As we have discussed on several occasions, the draft regulations are not set in stone and
we continue to evaluate the policy calls as we move the process through OSM. No final
decisions have been made at this point and we will certainly take yvour comments into
consideration. Also, we are working with the solicitor’s office to ensure that we follow
the law as we address the policy issues that must be decided.

We appreciate your interest and involvement in implementing the 2006 Amendments.
Please feel free to contact me at 202-208-4006 if I can be of further assistance.

Sincerely,

éj/b" z'{//%/%‘

Brent Wahlquist
Acting Director

The CHAIRMAN. Mr. Corra.

STATEMENT OF JOHN CORRA, DIRECTOR, WYOMING DEPART-
MENT OF ENVIRONMENTAL QUALITY, CHEYENNE, WYOMING

Mr. COrRRA. Good morning, Mr. Chairman. I wish to thank you
and the members of the Committee for inviting the State of Wyo-
ming to testify today.

I am here to speak about the successful implementation of
SMCRA, and to express a few concerns over the implementation of
the recently passed amendment to that Act.
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Wyoming is the nation’s leading producer of coal, providing fuel
for over 35 percent of the nation’s coal-fired electric power, and by
far the largest contributor to the Abandoned Mine Land Account.
Clearly, the success of SMCRA and how well it functions in the fu-
ture is of critical importance to my state.

Although my remarks are somewhat Wyoming-centric, they are
shared by the other western states and the Reclamation Committee
of the Western Interstate Energy Board. Over half the nation’s coal
production comes from our sister states in the West.

Over the years, 134,000 acres have been disturbed by coal
mining in Wyoming. A true measure of the success of SMCRA is
that almost half of those acres have already been reclaimed. An ex-
ample of successful reclamation is the Dave Johnson Mine in Wyo-
ming, where the land has been reclaimed to the point where the
untrained eye cannot tell the difference between the native undis-
turbed land and the reclaimed land. I have posters behind me that
demonstrate that.

The photographs illustrate some of these lands. Notice the abun-
dance of shrubs, a feat that can be extremely challenging in the
arid West, particularly in Wyoming, where many areas have an-
nual rainfall of less than 15 inches.

Another example is the designation of part of the reclamation at
the Jacobs Ranch Mine as crucial winter habitat for elk. And that
declaration was made by the Wyoming Game and Fish Division.

Another success of SMCRA is the maturation of the relationship
between the states and the Office of Surface Mining. Initially there
was a high level of confrontation and a lack of trust. This relation-
ship has changed for the better. There is a desire to assist the
states and be responsive to the states’ needs, as evidenced by sev-
eral technical assistance programs now available. These programs
help the states because of their ability to marshal resources far
greater than what the individual states can afford.

These programs also contribute to the development of state
staffs. This has allowed Wyoming to respond to ever-increasing coal
production while reducing the number of staff due to shortfalls in
the Federal grant. I have a couple of exhibits behind me, Mr.
Chairman, that demonstrate those trends.

Another success story is the cooperative relationship with the in-
dustry that we regulate. Over the years we have come to under-
stand the value of being responsive to each other’s needs. To be ef-
fective and efficient, we have learned that open and honest commu-
nication is essential. We are truly partners in protecting the envi-
ronment.

The biggest challenge facing the states is funding. State regu-
latory programs provide an incredible return on the investment of
Federal dollars. In Tennessee, where the OSM has the responsi-
bility to administer SMCRA, the cost to the Federal government is
$1.13 a ton of coal mined. In contrast, neighboring Virginia has pri-
macy, and the cost to the Federal government is a mere 11 cents
a ton. The difference is remarkable.

The other important part of SMCRA that I want to discuss is
Title IV, abandoned mine lands. Although much success has been
experienced, this success is spotty. The Act requires that 50 per-
cent of the abandoned mine land fees be returned to the states to
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deal with the environmental consequences and legacy of past min-
ing.

In Wyoming, the closure of 1,500 hazardous mine openings and
the reclamation of over 32,000 acres of land are just a couple of ex-
amples of success. With respect to AML non-coal work, I want to
point out that over the past 20 years, OSM has recognized the im-
portance of providing support to western states to clean up the
overwhelming number of abandoned non-coal sites.

Speaking for Wyoming, we have been very pleased with the bal-
ance of support from OSM. At this time, however, we cannot pre-
dict that the future will be as productive as the past, primarily due
to current rulemaking that will implement the changes to SMCRA.
Although OSM has been very kind in allowing the states to provide
their viewpoints on rulemaking, I am compelled to express some
very serious concerns.

Much of the state share of the fee collected was never returned.
Using Wyoming as a case-in-point, over $500 million has been
withheld over the years. The amendments, in part, are intended to
rectify that, as well as other problems associated with the funds
flow to the states.

From Wyoming’s perspective, the OSM appears to be using old
tools to implement the requirements of the new Act, primarily in
the form of the existing grant process, to manage and distribute fee
collections. The new language in the recent amendments requires
that certified states, such as Wyoming, will receive their unappro-
priated balance in seven equal payments, beginning in Fiscal
Year 2008. It further requires that the state’s share of annual fee
collections going forward be in the form of a payment from the U.S.
Treasury in lieu of an actual distribution from the current fees col-
lected.

The traditional administrative process, which consists of the
states applying for, and the OSM approving and authorizing,
projects and grants does not serve the intent of the Act, and would
be seriously flawed.

I conclude by reinforcing the key variables to ensure that we
build on our past successes and avoid the mistakes. First is to en-
sure that the professional relationships that have been built be-
tween the regulated community, the states, and the Federal gov-
ernment continue to be nurtured.

Second, the serious funding shortfalls must be addressed to en-
sure that we maintain efficiency and not lose effectiveness.

Last, we need to take great care in drafting the rules that will
implement the amendments to SMCRA. This is an opportunity to
truly leverage what we have learned over the years, and ensure
that the pressing reclamation needs across the country are ad-
dressed.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Corra follows:]

Statement of John Corra, Director,
Wyoming Department of Environmental Quality

Good morning Mr. Chairman. My name is John Corra. I am the Director of the
Wyoming Department of Environmental Quality. I wish to thank you and the mem-
bers of the U.S. House of Representatives Committee on Natural Resources for in-
viting the State of Wyoming to testify at this hearing today.
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I am here to speak about the excellent history and successful implementation of
The Surface Mining Control and Reclamation Act of 1977 (SMCRA) and to express
a few concerns over the implementation of the recently passed Amendment to that
Act. Wyoming is the nations leading producer of coal, and by far the largest contrib-
utor to the Abandoned Mine Land reclamation program. Clearly the success of
SMCRA and how well it functions in the future is of critical importance to my State.

Although my remarks are somewhat Wyoming centric, they are shared by the
other western states and the Reclamation Committee of the Western Interstate
Energy Board which is associated with the Western Governor’s Association.

With the passage of the Clean Air Act in 1970, Wyoming coal production started
a steady increase. Today, Wyoming is the country’s largest producer of coal with
production approaching 450 million tons per year; more than double that of any
other state. Wyoming coal is used to generate over thirty five percent of the county’s
coal generated electrical power. Over half the nation’s coal production comes from
the western states.

Coal mining is by far the most stringently regulated mineral extraction industry
and yet has seen tremendous growth since the passage of SMCRA. The biggest suc-
cess of SMCRA has been the ability to accommodate this growth while still achiev-
ing compliance with the regulatory requirements. For example, over 134,000 acres
have been disturbed by coal mining in Wyoming (an area that is nearly three and
a half times the size of the District of Columbia). A true measure of success is the
reclamation, and almost half of those acres have been reclaimed. Several innovative
approaches to creative reclamation have been developed and implemented in Wyo-
ming and at other western coal mines, resulting in better and more cost effective
reclamation. These include the use of variable topsoil replacement depths to achieve
specific vegetation goals; the creation of bluff features to replace natural features
removed by mining; and the replacement of alluvial valley floors. Coal operators in
W}lroming and the western states have won numerous reclamation awards as a re-
sult.

An example of successful reclamation is the Dave Johnston Mine in Wyoming
where the land has been reclaimed to the point where the untrained eye cannot tell
the difference between the native-undisturbed land and the reclaimed land. The at-
tached Photographs 1 thru 4 illustrate some of these reclaimed lands. Notice the
abundance of shrubs, a feat that can be extremely challenging in the arid West, par-
ticularly in Wyoming where many areas have annual rainfall of less than 15 inches.
These shrubs provide important habitat for sage grouse which was considered for
listing under the Endangered Species Act. Another example is the designation of
part of the reclamation at the Jacobs Ranch Mine in Wyoming as Elk Crucial Win-
ter Range by the Wyoming Game and Fish Department (see attached Photograph
5

Another success of SMCRA is the maturation of the relationship between the
states and the Office of Surface Mining (OSM). Wyoming, as with many other
states, had a coal regulatory program in place prior to the passage of SMCRA. Ini-
tially, there was a high level of confrontation between the state regulatory agencies
and OSM. The states felt that OSM’s attitude was “we’re here to tell you how to
do it right” and the states’ attitude was “we know what we’re doing as we were
doing it long before you were created.—There was also a lack of trust as the states
felt OSM was primarily interested in catching the states doing something wrong.
This relationship diverted energy and resources from the true purpose of SMCRA—
that of protecting citizens and the environment from the impacts of coal mining.

This relationship has changed for the better. Most within OSM truly have a desire
to assist the states and be responsive to the states’ needs. Programs that have ex-
emplified this attitude include the Western Regional Office of Technology Transfer,
OSM’s National Technical Training Program and the Technical Innovation and Pro-
fessional Services Program. These programs provide great assistance to the states
because of their ability to marshal resources far greater than what individual states
could afford. Wyoming has used this assistance to improve our technical capabilities
in the area of Global Positioning Systems to track reclamation progress and problem
areas in the field. The OSM’s technical assistance and training programs have also
contributed to staff development. This has allowed Wyoming to respond to ever in-
creasing coal production while reducing the number of staff devoted to coal due to
shortfalls in the federal grant.

The heart of any program and the key to its success or failure is the people who
implement it. With the maturation of the coal regulatory program is a corresponding
maturation of the staff, both in the states and in OSM. The states have been suc-
cessful in attracting and retaining well-educated staff, many of whom have been
with the program for more than 20 years. This experience is a key ingredient in
the success of the regulatory program. Many of the environmental issues that we
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face are long term issues and retaining and developing an experienced staff is there-
fore a high priority.

The science of reclamation is still young and progress takes time and people who
are willing to devote their time and energy to the work. When SMCRA was passed
30 years ago, achieving successful revegetation in arid and semi-areas with less
than 15 inches of average annual precipitation was considered to be nearly impos-
sible. The mines have demonstrated revegetation is possible. Over the past 30 years,
dedicated individuals with the state and the mines have developed new reclamation
techniques and seed mixes to enhance reclamation. Not only to achieve success at
the end of the ten year bond liability period, but beyond.

Another of the key elements in our maturing programs is the development of a
cooperative relationship with the industry that we regulate. In the early years of
our program there was a great deal of distrust, animosity and a generally adver-
sarial relationship all around. Over the years we have come to understand the value
of being responsive to each other’s needs. In order for our programs to be effective
and efficient we have learned that open and honest communication is essential. The
industry needs to understand the regulators’ concerns and vice versa. The industry
and the agencies have learned that we are truly partners in protecting the environ-
ment. Partnership is founded on mutual trust and respect. An adversarial relation-
ship is not generally effective for either side. This partnership has been crucial as
our staffing levels have decreased.

The biggest challenge facing the states is funding and this is also the biggest fail-
ure of SMCRA. Section 705 authorizes the Secretary to make annual grants to
states with approved State Programs for 50% of the cost of the program. This
amount is increased for states with cooperative agreements for federal lands by an
amount not to exceed the amount the Federal Government would have expended if
the state had not entered into a cooperative agreement. This has not happened and
Title V Grants to the states have not kept pace with inflation.

Attached Figure 1 shows the rise of western production along with the level of
Title V grants to the western states. The grants have been adjusted to constant
1994 dollars to account for inflation. The chart shows that, adjusted for inflation,
grants to western states have actually decreased. Western programs are typically
small in size even though coal production is equal to or greater than eastern or mid
continent states. For example, Wyoming has the largest staff with 24 employees,
while other states have less than 20 people. And, there are some state staffs with
fewer than ten people. A small shortfall in funding can have a huge impact on our
programs.

States are faced with two choices. One is to use state funds to make up the short-
age in the federal grant. While this has occurred, states at times are faced with
budget constraints of their own. Even for states with robust economies, there is lit-
tle desire by state legislatures to accept unfunded federal mandates. The other op-
tion is to reduce the size of their programs and operate at lower levels of service.
Vacancies go unfilled and staff is transferred to other programs. The loss of one or
two staff positions due to grant shortages can mean a five to ten percent reduction
in the program effectiveness. This can be devastating to a small program. Montana,
Utah and Wyoming have all experienced a reduction in coal program staffing levels
due to grant shortfalls. This trend cannot continue without significant impacts to
the quality of the programs, i.e., permitting and compliance responsibilities and
mine site reclamation. In Wyoming, coal production is soon expected to reach 500
million tons per year. We will not be able to maintain our permitting, inspecting
and enforcement capabilities at current levels if the downward trend in staffing con-
tinues (see Figure 2). Building on the success of SMCRA over the past 30 years will
be very difficult, perhaps impossible, unless federal funding policies are changed.

The experience in Tennessee highlights the importance of OSM adequately fund-
ing state programs. Tennessee relinquished its state program and it is now a federal
program state where OSM is the regulatory authority. In FY 2005, 2.98 million tons
of coal was produced in Tennessee. OSM spent $3.37 million on this program for
a regulatory cost of $1.13 per ton. For the same year, coal production in neighboring
Virginia was 29.64 million tons. The total cost of Virginia’s program was $6.8 mil-
lion or $0.23 per ton. OSM’s grant share of that cost is a mere 11 cents per ton!
There is a huge difference between the cost of OSM implementing a coal program
and the states doing so. By extrapolation, it is estimated the cost of running federal
programs in the western states would be $56 million. By contrast the western states
are only asking for $9 million in their grants for the federal cost share of their pro-
grams. SMCRA anticipated issuing grants to the states to pay for implementing the
coal program as if OSM were to implement the program. The states are requesting
an amount far less than that. The federal government is getting a fantastic return
for the money spent on state grants, but the ability to sustain high quality programs
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into the future is jeopardized. For the continued success of SMCRA, the shortfall
in the federal grants to the states must be addressed.

The other important part of SMCRA that I want to discuss is Title IV—Aban-
doned Mine Lands. Although much success has been experienced, this success is
spotty. The intent of SMCRA not only was to address the impacts from active mines
but also pre-law mined areas that were never reclaimed. Many of these sites not
only severely impact the environment but posed dangerous risks to human health
and safety. To address these issues, SMCRA imposed a fee on coal production to
fund the intent of Title IV. The Act requires that 50% of all abandoned mine land
fees collected by the federal government be returned to the states for use in reclaim-
ing abandoned mines, and to deal with the environmental consequences and legacy
from mining conducted prior to enactment of SMCRA in 1977.

State level Abandoned Mine Land Programs have had great success as evidenced
by the large amount of work completed. This has been possible through the excellent
efforts of state personnel and the cooperation from OSM over the years. In Wyo-
ming, since 1983, AML has closed 1,500 hazardous mine openings, reclaimed over
32,000 acres of disturbed land, abated or controlled 25 mine fires and thirty eight
miles of hazardous highwalls have been reduced to safer slopes. Additionally, over
$80 million has been spent to mitigate and prevent coal mine subsidence in residen-
tial and commercial areas of five Wyoming communities, and $84 million have been
invested in infrastructure projects in communities impacted by past mining. We also
maintain an active partnership with federal agencies to eliminate mine-related haz-
ards on federal lands.

The AML program’s failure is that much of the state share of the fee collected
was never returned to the states, thus postponing the important work that was in-
tended to be completed by Congress at the time of passage of SMCRA. Using Wyo-
ming as a case in point, over $500 million has been withheld over the years. Mean-
while, impacts to the environment continue and lives continue to be lost in old mine
workings.

With respect to AML non-coal work, I want to point out that over the past 20
years OSM has recognized the importance of providing support to western states to
clean up the overwhelming number of abandoned non-coal sites. Speaking for Wyo-
ming, we have been very pleased with the balance of support from OSM. At this
time, however, we cannot predict that the future will be as productive as the past,
primarily due to current rulemaking that will implement the changes to SMCRA
from the recently passed Surface Mining Control and Reclamation Act Amendments
(Amendments). Although OSM has been very kind in allowing the states to provide
their viewpoints on the rulemaking, I am compelled to inform this Committee of
some very serious concerns.

From Wyoming’s perspective, the OSM appears to be using old tools to implement
the requirements of the new Act, primarily in the form of the existing grant process,
to manage and distribute fee collections. The Amendments specifically state other-
wise. The new language in the recent amendments requires that certified states
such as Wyoming will receive their un-appropriated balance in seven equal pay-
ments beginning in FY 2008. It further requires that the state’s share of annual fee
collections going forward be in the form of a payment from the U.S. Treasury in
lieu of an actual distribution from current fees collected.

The traditional administrative process which consists of the state applying for and
the OSM approving and authorizing projects and grants does not serve the intent
of the Act and would be seriously flawed. The Act does not specify a grant process,
and very clearly does say that payments will be made. Indeed, §401(f)(3)(B) ex-
cludes certified states from receiving grants. The Act also specifies that these funds
are to be used for purposes as established by the state legislature with priority
given to addressing the impacts of mineral development. Our legislature has already
moved to position itself to take on this task. A law creating an abandoned mine land
funds reserve account was passed earlier this year. All funds received from the fed-
eral government from the Surface Mining Control and Reclamation Act Amend-
ments of 2006 must flow into this account and remain there until appropriated by
the legislature. The Wyoming Legislature has a long history of successfully fulfilling
its fiduciary responsibilities and competently managing funds distributed from fed-
eral accounts. The capability exists to do the same with the fee payments that the
Act calls for.

Western states are committed to completing the abandoned coal mine reclamation
work, and fulfilling the original intent of SMCRA. But they are also faced with sig-
nificant threats to the environment and to human health and safety from aban-
doned non-coal mines. Current rulemaking efforts by OSM must allow discretion to
these states so that this serious problem can be addressed. Each state is unique,
and the OSM should be flexible and provide a regulatory framework that meets the
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needs of each state. We believe that the core Mission of OSM, and the original in-
tent of SMCRA will not be compromised by doing so.

I conclude by reinforcing the key variables to ensuring that we build on our past
success and avoid the mistakes. First is to ensure that the professional relationships
that have been built between the regulated community, the states and the federal
government continue to be nurtured. Second, the serious funding shortfalls must be
addressed to ensure that we maintain efficiency and not lose effectiveness. Last, we
need to take great care in drafting the rules that will implement the Amendments
to SMCRA. This is an opportunity to truly leverage what we have learned over the
years, and ensure that the pressing reclamation needs across the country are ad-
dressed.

Photo 1 - Recl at the Dave Job Mine
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Photo 2 - Recl: ion at the Dave Joh Mine

Photo 3 - Sage Grouse on reclaimed land
Dave Johnston Mine
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Photo 4 - Sage Grouse on reclaimed land
Dave Johnston Mine

Photo 5 - Elk Utilizing Reclaimed Land at the Jacobs Ranch Mine
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The CHAIRMAN. Thank you. Thank you for your testimony this
morning.

Let me begin by asking you, Secretary Timmermeyer—first,
thank you for your kind comments. I appreciate it. And before I ask
the panel the questions I have, let me ask the audience, is there
anybody from the Office of Surface Mining that has remained with
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us? Anybody here representing the Office of Surface Mining even
taking notes to send to them?

Well, I guess they are closely glued to their tubes watching the
internet, then. I hope they are.

Madame Secretary, you noted that about 75 percent of all surface
mining applications in West Virginia set forest land as a post-min-
ing land use. This shows that the state is stepping up to the plate
in terms of creating natural carbon sinks to capture greenhouse
gases.

But at the same time, continuing with the theme that I started
in my opening remarks and in a question to OSM, to what extent
are mountaintop removal operations in West Virginia being grant-
ed an AOC exemption in providing those post-mining land-use
plans that the law requires—commercial, et cetera—as opposed to
timberland?

Ms. TIMMERMEYER. Well, I know that we recently went through
rulemaking in West Virginia to do what we could to spur compa-
nies to choose forestland as a post-mining land use. And there was
a lot of deliberation and thought and discussion with scientific and
technical folks that went into that.

And so I think that we are just beginning to see that choice of
a post-mining land use to continue to be used more. And certainly,
as you said, that is very significant when you talk about climate
change issues, because a growing forest actually uptakes more car-
bon dioxide than even an old-growth forest. So that is something
that is sort of a co-benefit of that.

And post-mining land use is one of the most important parts of
SMCRA. And certainly it is our job as regulators to continue to as-
sure that the land is being used for a higher and better purpose.
And as I said, we have several examples in West Virginia of where
that is being done.

The Governor right now is working on, as I mentioned in my
comments, an Executive Order to continue to take that a step fur-
ther and make sure that the industry understands that when that
variance is obtained, that those post-mining land uses should be for
development purposes, and that there should be things left behind
for the communities to be used into the future.

The CHAIRMAN. Let me ask you a little further on that last point
about this Executive Order. As I recall, the Underwood Administra-
tion and the Legislature created what is called the Coal Field De-
velopment Office, that was supposed to have done just to what you
refer. More with the framework of these activities is already set
forth in section 515[c] of the Act, established 30 years ago. And I
am just wondering, could you elaborate just a little more on that
framework? On what this new framework is going to be?

Ms. TIMMERMEYER. Well, there is a Coal Field Community Devel-
opment Office that has been working with communities on master
plans, but this really is going to take it a step further. And we are
bringing in people who haven’t typically been working on this
issue. We are bringing in many of the state’s economic development
leaders and science leaders to work on the issue, to try to promote
more economic development opportunities on post-mining land use
sites.
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The CHAIRMAN. Thank you. I was aware that this is going a little
further than previous efforts, as far as being more inclusive of
those that are involved in not only post-land use planning, but also
economic development and the new technologies and the new busi-
nesses we are seeking as we seek to diversify our economy.

It does involve much more. We are involved with it at the Rahall
Transportation Institute, for example, with Marshall, and working
with these economic development planners in developing better
post-mine uses of the land. So I appreciate that effort that you and
the Governor are making.

Deputy Chief Husted, let me ask you. I note the three unresolved
issues the states still have with OSM, with respect to imple-
menting the changes in the law that Congress passed last year,
this is a concern. But I think overall most of the states are pretty
flush as a result of these amendments, which made the states’
grants mandatory, no longer subject to the whims, the caprices, the
annual appropriation process.

My question is, to what extent are the states prepared to now
spend those funds for on-the-ground reclamation? Are contracts, for
example, being expeditiously entered into?

Mr. HUSTED. Mr. Chairman, to answer your question across the
board, for all the 30 states and tribes, I would have a difficult time
saying what collectively was being done. I can give you an example
of what is happening in Ohio.

For the last six months we have been working on a reorganiza-
tion plan to be able to structure our organization to be able to han-
dle the increased funds that will be made available to the state for
the purposes of being able to do abandoned mine land reclamation.
My assumption is that you will be seeing the same sort of efforts
taking place in other states and tribes.

We won’t be seeing the large increase come for about another two
to three years. But if Ohio is any example, you have states and
tribes out there looking at their programs and trying to organize
themselves in such a way so that they can efficiently and effec-
tively spend that new money.

The CHAIRMAN. Any others wish to comment on that question?

Mr. CONRAD. I might add, Mr. Chairman, that part of the case
that we attempted to make to Congress over the course of the last
several years regarding the need for reauthorization for increased
funding was the fact that there are several of these projects on the
shelf, ready to go. And I believe that the states are preparing now
to move forward with many of those.

The bigger frustration continues to be with some of the minimum
program states, who also have these larger projects that sometimes
take multi-millions of dollars to actually effectuate the project. And
hence, their concern about moving that funding forward.

The CHAIRMAN. OK. Madame Secretary?

Ms. TIMMERMEYER. Mr. Chairman, yes, I would say that it is an
interesting and uncommon problem to have in environmental pro-
tection that we have more money than we can spend right now.
Certainly what we want to do is have a plan for spending that
money responsibly.

I think that the real test will be 15, 25 years from now, if people
look back and say did this agency have a plan in place, and did
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they use the monies appropriately and responsibly for not only re-
claiming the land, but also for making sure we don’t have a legacy
of acid mine drainage problems in the state, and also to get water
to those folks who had their water infrastructure affected by these
pre-law sites.

So we are certainly working feverishly to be able to get a
program together as well in West Virginia to spend the money
appropriately.

The CHAIRMAN. Great. Glad to hear that. The gentleman from
New Mexico, Mr. Pearce.

Mr. PEARCE. Thank you, Mr. Chairman. I appreciate the testi-
mony that each one of you have given.

Director Corra, there is discussion right now here in Congress
about climate change. And on the cutting edge of that discussion
is the coal industry, because there are people saying we can’t use
coal to produce that.

If we experience a decrease in production based on something
that we might do here in Congress, what happens to the AML pro-
gram, the Abandoned Mine Land Program? If production drops,
how drastically is the AML affected?

Mr. COoRRA. Mr. Chairman, speaking for the State of Wyoming,
the amount of money that we presume will be sent to us by OSM
is sufficient to take care of our problems going forward. As coal
production is impacted by any Federal legislation, it is our sense
that the impacts will be gradual rather than abrupt, and fees will
continue to be paid.

I might add that Wyoming is a certified state, and so what we
receive actually is a payment in lieu of the fees that are collected
from Wyoming, from the Treasury.

The CHAIRMAN. Thanks. Secretary Timmermeyer, I appreciate
your observation, and I really appreciate the balance in the com-
ment that we are to reduce the impact, and yet keep people in
business. I think that that is an evolved point of view that is very
productive, and I appreciate that.

You were mentioning the companies that were walking away
since we implemented SMCRA. The companies that would walk
away probably started before that, but of the start-ups after
SMCRA, do you find the walk-away occurring at all, or very lim-
ited? How does that compare to before?

Ms. TIMMERMEYER. I think it certainly occurs less because of the
program we have in place about companies, once they have walked
away, cannot mine again, those types of issues.

But as with any business, it really trends. And we have seen
throughout the years since SMCRA, there will be a lot of bank-
Euptcies. And that just sort of goes with coal production, up and

own.

I think the issue that you raised with the smaller companies
going out of business, and now that we have larger companies
doing business is an important point. Because now when companies
do walk away, we have a lot larger sites and multiple sites on our
hands to deal with in our special reclamation program, which deals
with those post-law, post-SMCRA bankruptcy sites.

And so that has been an interesting twist on the way that we
have to deal with that program. But fortunately we have a process
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in place in West Virginia, as the Chairman is well aware, the re-
cently authorized seven-up tax that was put on coal to help deal
with the older special reclamation sites. And we are continuing to
work into the future with dealing with ones that are current.

Now that really is evolving into thinking about what to do with
those facilities which have perpetual AMD treatment issues. And
so now we are talking about the next generation of how to deal
with those sites, which may be water trusts and those types of
things.

Mr. PEARCE. Now, your testimony, to me—in fact, the testimony
of all four of the participants—came across pretty positive that we
are moving our way to protecting our environment, and yet still
providing a significant energy resource for the country.

Has your office, Secretary, done anything, any research about the
coal-to-liquid discussion? In other words, that is another thing that
is very highly politically charged. People saying it is absolutely not
possible. And yet if it were possible, then coal could be really a tre-
mendous help to us providing energy. Has your department done
anything on studies about the safety of coal to liquids?

Ms. TIMMERMEYER. Yes, sir, really at the request of Governor
Manchin, along with my fellow agencies in the state. We have been
working on that issue. We have all had folks in our agencies actu-
ally do site visits for other states that are trying to introduce this
technology.

And really, the first stage of that obviously is gasification before
you liquefy. And so we are working diligently right now on a poten-
tial facility that will come into West Virginia to start that first
stage of it, and then possibly move to that next stage.

So certainly it is a technology that many feel has been in place
in other countries. And to the extent that that will help with our
energy independence in West Virginia, our Governor is certainly
very interested in that, and we continue to work on that issue.

Mr. PEARCE. And that conversion can be done with an environ-
mentally safe impact?

Ms. TIMMERMEYER. That would be the key to making it happen.
Yes, sir.

Mr. PEARCE. OK. Well, thank you, Mr. Chairman. I see my time
is up.

The CHAIRMAN. The gentleman from Pennsylvania, Mr. Shuster.

Mr. SHUSTER. Thank you, Mr. Chairman. And thank all of you
for being here today.

First of all, a point of clarification. Are all six or seven of those
binders one permit?

Ms. TIMMERMEYER. Yes, sir, this is one permit that was signed
this week.

Mr. SHUSTER. All of them, OK.

Ms. TIMMERMEYER. And this is a separate 1977 one.

Mr. SHUSTER. OK. I just wanted to be sure of that. A question
that I have is concerning the funding. And the debate over the last
couple years in Congress has been certainly to try to get increased
funding for abandoned mines, but the debate has raged. Does the
money go to the West, where now most of the coal is produced, and
that is where most of the fees are coming from? Or does the bulk
of it stay in the East, where for the last half of the 1800s and the
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first half of the 1900s, coal was, for the most part, coming out of
West Virginia, Pennsylvania, which fueled the engine of America?
So that is the debate.

So I wondered if each of you can comment. I can probably guess
by where you are from, where you are going to come down. But I
am especially interested, Mr. Corra, what your view is, and what
your argument is as to why the West should get—and I know on
the surface what you are going to say, but give me your argument.
Why don’t we start with you first?

Mr. CorRrA. Well, Mr. Chairman, there was a bargain struck, if
you will, when the Act was passed. And the Act clearly describes
that funds are to be returned to the states, in a specific proportion.
And that has never happened. And we just have that as a matter
of principle, and that is our view.

I might add, though—I think it gets to your question, also—the
recent amendments to the Act does provide for the actual fee collec-
tions which Wyoming coal miners will continue to pay on into the
future, which will probably amount to about $125 million a year.
Those actual fee collections are now going to be sent to other states
where there are significant needs, such as Pennsylvania and West
Virginia and some of the others. My personal feeling about that is
that is reasonable.

In return, what we get is, for our fee share is we will get pay-
ments from the Treasury. And quite honestly, Mr. Chair, we are
still not sure how that is going to happen, and if we will get those
payments. But we do believe, and we appreciate the efforts of Con-
gress in recognizing the western states, particularly Wyoming, in
terms of returning those state shares.

Mr. SHUSTER. Secretary Timmermeyer, if you might respond to
that.

Ms. TIMMERMEYER. Well, you are right in your statement that
the eastern states, like Pennsylvania and like West Virginia and
also Virginia, made sacrifices years ago. And really, to be able to
fuel the nation’s economy back during that time. And so it was very
important to us that that be taken into consideration as the fund
was reauthorized.

That said, I think that the result of the reauthorization was a
compromise, and a very good compromise. And we are certainly ex-
cited about the prospects of the monies that we are going to receive
over the next 15 years. And I think that that is our focus at this
point.

Mr. CONRAD. One thing I might add, Congressman, is when we
were first looking at potential accommodation of everyone’s inter-
ests to find a piece of legislation that would work to address this
issue, there was a meeting, an attempt of the meeting of the minds.
And some of the states represented at this table came together
early on to try to resolve those eastern and western differences and
concerns. And the result of that, from my perspective, was a reau-
thorization bill that does do that, and will allow us to address the
high-priority coal issues in the East, as well as the concerns in the
West.

Mr. HUSTED. Yes, Mr. Chairman, Mr. Congressman, I believe
that the amendments passed in 2006 to SMCRA do address the
historic coal mining problems that have plagued many of the east-
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ern states. With regards to the fairness between the East and the
West, I believe that Director Corra addressed that as well as it
could be. But I am very satisfied with the reauthorization of
SMCRA that took place in 2006.

Mr. SHUSTER. And I wonder if you could comment—could I ask
one more quick question—on productivity of reclaimed land. What
have you found? I saw the pictures there, and you turn them into
schools. But I am talking more about when you are turning them
back into forests or other agricultural lands. How has the produc-
tivity been on reclaimed land, as compared to land that has not
been mined?

Mr. CoNRAD. With regard to trees, reforestation——

Mr. SHUSTER. Trees, anything. Growth, agriculture, anything
that

Mr. CONRAD. Yes, there are statistics that are gathered on that.
Several of the universities, like Virginia Tech, Indiana University
for the mid-continent, for prime farmland productivity, Southern II-
linois University, they have been in the forefront of gathering those
kinds of productivity numbers and doing those kinds of analyses in
terms of particularly the restoration of the soil to allow those kind
of productivity numbers to get where they are today.

And in almost every instance, they are in higher, better condition
than would have been expected, and in some cases higher and bet-
ter than before the land was mined. So we are seeing that we are
able to accomplish that with some of the new technologies and
techniques that are being used in the reclamation process.

Mr. SHUSTER. OK. Does anybody else care to comment?

Mr. CORRA. Mr. Chair, very quickly I would just say in Wyoming,
we have seen very good productivity. And one of the things that
was integral to that was some flexibility on the part of OSM in
working with us, for example on topsoil replacement, which, in the
arid parts of our state, was pretty significant enabling us to do
that. But we have seen good productivity.

Mr. SHUSTER. And when good productivity, is that close to, as
good, or better than before it was mined? That states a general
question.

Mr. CORRA. Sure. Mr. Chairman, for the most part, better than
it was before.

Mr. SHUSTER. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Mr. Shuster. All of you have com-
mented on Congress’s action in the end of last session, reauthor-
izing the AML program and how it was a compromise. You have
saluted many people, and certainly it was a coalition that had to
come together to produce this legislation. The United Mine Work-
ers deeply involved, the coal industry deeply involved, the Bitu-
minous Coal Operators Association. All of you were involved in it,
and many across the Appalachian coal fields were involved in put-
ting together this compromise. And finally we were able to secure
the approval in the Congress.

I would also like to add and compliment a former member of this
committee on what was then the majority side, Barbara Cubin,
from your home state of Wyoming, who was instrumental on this
effort, as well. We introduced the original Cubin-Rahall language,
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a bipartisan legislation that started us down this road to where we
are today, in a successful piece of legislation.

Ladies and gentlemen, thank you for being with us today. Did
you have any further questions? OK. Thank you.

Mr. CONRAD. Thank you, Mr. Chairman.

The CHAIRMAN. Our next panelist is Mr. Cecil E. Roberts, Presi-
dent, United Mine Workers of America. It says on the agenda Fair-
fax, Virginia, but I know him to be Cabin Creek, West Virginia.
And the Chair would like to compliment Cecil for his efforts not
only on behalf of our working men and women in our coal mines
in West Virginia and across the coal fields, but in so many legisla-
tive efforts. Whether it is reauthorization of the AML or whether
it is the safety and health of our nation’s coal miners, Cecil is a
true leader. And we are honored to have you here this morning.

STATEMENT OF CECIL E. ROBERTS, PRESIDENT, UNITED MINE
WORKERS OF AMERICA, FAIRFAX, VIRGINIA

Mr. ROBERTS. Let me thank you, Mr. Chairman, for the invita-
tion to be here today. And I would also like to thank you for your
years and years of service, particularly to the coal miners of this
nation. You give me much too much credit with respect to the
health and safety fights that we have been through.

I want to thank you for your efforts last year, when we faced a
tremendous crisis, where 47 miners lost their lives in the nation’s
coal mines. You and other Members of the House and Senate took
the leadership position that we needed stronger health and safety
laws, and you led that fight. And I want to thank you for that.

I want to thank you for the passage of SMCRA back in 1977. You
mentioned the Buffalo Creek disaster, which I think was probably
the impetus for the passage of this law.

I just want to point out that many UMWA members lived on
Buffalo Creek. Many UMWA members actually worked for the
Pittston Company that constructed the impanelment that failed. It
was a devastating time for all of us. And for you to be able to come
to Congress as a freshman House Member and pass this law was
truly a remarkable feat.

And I would just say to all of us, as we reflect on the benefits
of SMCRA over the past 30 years, there is certainly a lot of criti-
cism that could be offered, obviously, and it has been offered today.
But I would just suggest to everyone that we would have had many
more Buffalo Creeks had we not passed this law 30 years ago.

I come today as a representative of coal miners. The United Mine
Workers have been in the coal mines for 117 years. Our original
fights obviously were for better working conditions in the coal
mines, fewer working hours underground, more health and safety,
higher wages and benefits. Miners were originally paid by the ton,
and that is the only way they got paid. If they didn’t load any coal,
they didn’t get paid.

But we have been involved in the early fights over housing for
coal miners, and the company houses and the company towns,
fighting over fights dealing with the company store and being
treated fairly by the company store and their employers. We have
been in these communities; that is where our people live. With re-
spect to the mountains and the hills of West Virginia and Kentucky
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and all across this nation, coal miners do a couple different things.
They hunt and they fish, and they mine coal, for sure. So it is im-
portant to our members that they have these opportunities avail-
able to them on a recreational basis, and also a safe and healthful
place to work.

I think I should just say to this committee that Congress stepped
forward to aid coal miners in 1946 and 1947 with the passage or
the signing of a contract that was signed by the Federal govern-
ment to provide healthcare to retirees. And one of the main reasons
I wanted to be here today is to speak to that issue.

In 1946 the government seized the coal industry, and John L.
Lewis and the United Mine Workers went on strike. And the gov-
ernment signed a contract with John L. Lewis saying that retirees
would have lifetime health coverage.

We talk about abandoned mines. We had abandoned people back
in 1992. And through your leadership, particularly in the House,
Mr. Chairman, we were able to pass the Coal Act. And of course,
with Senator Rockefeller and Senator Byrd in the Senate, we pro-
vided legislation that protected coal miners’ healthcare.

That promise fell apart also as time went on, because some of the
{nechgnisms that were put in the original law by Congress col-
apsed.

I have just come today to say thank you to you. And I also want
to mention Representative Cubin from Wyoming; she was very
helpful with respect to trying to see and deal with the problems of
retirees from the industry.

Someone mentioned Horizon Natural Resources here earlier. I
would just point out that those people who worked for Horizon Nat-
ural Resources, a huge company, when it went out of business they
dumped like 5,000 or so pensioners. The UMWA paid their
healthcare for eight months while this legislation was pending.
Now they are covered by healthcare that is funded by the interest
money that was set up in 1992 originally.

And then I want to commend you and this committee for the
work that you did last year. It is so hard to bring all the parties
together. And I think I should publicly thank everyone that was in-
volved in this. All the states looked at these retirees and said they
should be taken care of. Every state said that. The environmental
community said that, and I thank them. And the coal industry said
we realize that we can’t pass legislation without dealing with these
people who gave their lives to this industry.

I will just correct one thing that was said here earlier, when the
question was posed about how many coal miners are there in the
United States. And the answer was about 250,000. That is incor-
rect. There are less than 100,000 coal miners in the United States.
I think that number varies somewhere between 65,000 to 75,000
nationwide.

But I would point out, and then I will take any questions that
you have, that there are many people who make their living sup-
porting the coal industry. And just to give you an example of that,
there are 700,000 people that have a job in West Virginia. One
hundred thousand of them are tied somehow to the coal industry,
and there are only approximately 14,000 to 17,000 coal miners in
West Virginia. So the remainder of those people are supporting the
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coal industry. So there is a lot of jobs indirectly tied to this indus-
try that provides good wages and good benefits, and I thought it
would be helpful to correct that error from previous testimony.

I would be glad—I know I went over a bit, and I apologize for
that. But I will take any questions that you might have.

[The prepared statement of Mr. Roberts follows:]

Statement of Cecil E. Roberts, President,
United Mine Workers of America

Chairman Rahall, members of the Committee, I am Cecil E. Roberts, President
of the United Mine Workers of America (UMWA). The UMWA is a labor union that
has represented the interests of coal miners and other workers and their families
in the United States and Canada for over 117 years. We appreciate the opportunity
to appear before the Committee to celebrate the thirtieth anniversary of the Surface
Mining Control and Reclamation Act of 1977 (SMCRA), an historic piece of legisla-
tion that continues to be of vital importance to mining communities across this na-
tion.

When enacting the Surface Mining Control and Reclamation Act in 1977, Con-
gress found that “surface and underground coal mining operations affect interstate
commerce, contribute to the economic well-being, security, and general welfare of
the Nation and should be conducted in an environmentally sound manner.” That
statement is as true today as it was in 1977. Coal mining contributes significantly
to our national economy by providing the fuel for over half of our nation’s electricity
generation. Coal miners are proud to play their part in supplying our nation with
domestically-produced, cost-effective, reliable energy. We also live in the commu-
nities most affected by coal mining and support the intent of Congress that coal
mining must be conducted in an environmentally sound manner.

Throughout our 117 year history, the UMWA has been in the forefront of bringing
social, economic and environmental justice to our members and the nation’s coal
fields. Our members toil in the nation’s coal mines to provide domestically-produced
energy that helps fuel our economy. The UMWA’s goal is to protect the interests
of our members on the job and when they return home to their families after a hard
day’s work. The UMWA has led the fight throughout our history to enact tough
mine health and safety laws to protect miners on the job. Unfortunately, advance-
ments in health and safety too often happen only after miners are killed on the job,
as we all witnessed again last year. We have fought for compensation laws to assist
those who are injured and occupational disease laws to provide for those whose
health has been taken from them. The UMWA has also been in the forefront of pro-
viding health care and pensions to workers, establishing one of the first industry-
wide multiemployer benefit plans. Through the historic 1946 Krug-Lewis Agree-
ment—signed in the White House between Secretary of the Interior Julius Krug and
UMWA President John L. Lewis—the UMWA, the coal industry and the federal gov-
ernment created the UMWA Health and Retirement Funds. Over the last 60 years
the UMWA Funds has provided pensions and health care to hundreds of thousands
of our nation’s coal miners and helped to modernize the delivery of health care in
coal field communities across the nation.

Indeed, years ago the Funds established ten regional offices throughout the coal
fields with the direction to make arrangements with local doctors and hospitals for
the provision of “the highest standard of medical service at the lowest possible cost.”
One of the first programs initiated by the Funds was a rehabilitation program for
severely disabled miners. Under this program, more than 1,200 severely disabled
miners were rehabilitated. The Funds identified disabled miners and sent them to
the finest rehabilitation centers in the United States. At those centers, they received
the best treatment that modern medicine and surgery had to offer, including artifi-
cial limbs and extensive physical therapy to teach them how to walk again. After
a period of physical restoration, the miners received occupational therapy so they
could provide for their families.

The Funds also made great strides in improving overall medical care in coal
mining communities, especially in Appalachia where the greatest inadequacies ex-
isted. Recognizing the need for modern hospital and clinic facilities, the Funds con-
structed ten hospitals in Kentucky, Virginia and West Virginia. The hospitals,
known as Miners Memorial Hospitals, provided intern and residency programs and
training for professional and practical nurses. Thus, because of the Funds, young
doctors were drawn to areas of the country that were sorely lacking in medical pro-
fessionals. A 1978 Presidential Coal Commission found that medical care in the coal
field communities had greatly improved, not only for miners but for the entire com-
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munity, as a result of the UMWA Funds. “Conditions since the Boone Report have
changed dramatically, largely because of the miners and their Union—but also be-
cause of the Federal Government, State, and coal companies.” The Commission con-
cluded that “both union and non-union miners have gained better health care from
the systems developed for the UMWA.” Federal funds have substantially improved
the overall quality of medical care in these previously under-served communities.

Mr. Chairman, you know America’s coal miners about as well as anyone I know.
I think you would agree that they value the natural resources that God has given
us. In their free time, you will find many of them fishing in the streams and hunt-
ing in the forests throughout the coalfields. Because of their love of the land, they
are strong defenders of the need for responsible reclamation laws. Because they
work in a vital energy industry, they also know that the nation needs the product
of their labor. Perhaps more than most, they understand the need for responsible
policies that balance our need for energy with our need to protect the environment.
We believe the 1977 Surface Mining Act struck the right balance and the authors
and supporters of that effort should be proud of their accomplishments. I know that
Chairman Rahall was a member of the Committee at that time and a strong sup-
porter of SMCRA during the Congressional debates of the 1970s and ever since. We
are proud to say that the UMWA has been a steadfast supporter of SMCRA
throughout its 30 year history.

While more than $5.7 billion has been appropriated for mine site reclamation
since 1978, there are still many more sites requiring attention. With the reauthor-
ization of the AML program as part of the Tax Relief and Health Care Act last De-
cember, Congress extended the AML Fund for 15 years. States and tribes will fi-
nally start to receive the resources they need to take care of the reclamation projects
within their respective jurisdictions. The 2006 AML reauthorization also provided
the long term financial solution for the health care of the thousands of abandoned
retired coal miners and their dependents whose employers went out of business and
ceased fulfilling their contractual promises to pay for their retirees’ health care.

Coal miners especially appreciate the substantial financial support SMCRA has
provided through the Abandoned Mine Land Fund (AML) to reclaim abandoned coal
mines in the coal field communities. Through the AML Fund, mining communities
across this country have received billions of dollars—monies collected through fees
imposed on a per ton basis for all coal that is mined in the United States—to clean
up abandoned coal mines. While the overwhelming majority of these funds has paid
for the reclamation of abandoned mines, with the passage of the 1992 Coal Act, in-
terest earned on the AML principal since 1995 has been used to help support the
health care needs of abandoned retired coal miners. In other words, the Surface
Mining Control and Reclamation Act has provided essential support for both the
needs of abandoned coal mines and abandoned retired miners and their dependents.
Once again, Chairman Rahall and other members of this Committee played a vital
role in ensuring that the needs of abandoned coal miners were not forgotten.

When Congress authorized the use of AML interest to help finance the cost of
health care for retired coal miners, it was a logical extension of the original intent
of Congress when the AML Fund was established. Congress joined these two pro-
grams together for a specific reason—they both represent legacy costs of the coal
industry that compelled a national response. When Congress created the AML Fund
in 1977, it found that abandoned mine lands imposed “social and economic costs on
residents in nearby and adjoining areas.” When Congress enacted the Coal Act in
1992, it also was attempting to avoid unacceptable social and economic costs associ-
ated with the loss of health benefits for retired coal miners and widows. Moreover,
as the U.S. Government Accountability Office (GAO) found in its 2002 report on the
Coal Act entitled “Retired Coal Miners’ Health Benefit Funds: Financial Challenges
Continue,” CBF beneficiaries traded lower pensions over the years for the promise
of their health benefits and engaged in considerable cost sharing by contributing
$210 million of their pension assets to help finance the CBF.

Although some criticized the use of AML interest money to help cover the cost
of coal miners’ retiree health care, this marriage proved to be the catalyst for last
year’s reauthorization of the AML program which successfully addressed the var-
ied—and sometimes conflicting—needs of the many interested parties. With all par-
ties having a stake in the SMCRA debate—states and tribes, coal companies, envi-
ronmental groups, and UMWA members—working together for the passage of the
Tax Relief and Health Care Act last year, Congress was able to forge a political con-
sensus that had eluded us for many years, allowing us to achieve goals that many
of us have been pursuing since the passage of SMCRA in 1977 and the Coal Act
in 1992. Not only did that legislation succeed in securing the long term financial
support for retired coal miners’ health care, but it modified the AML formulas to
provide historic production states that have the most serious reclamation problems
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with higher allocations, provided relief to operators by reducing the AML fees by
20%, and also mandated that minimum program states are guaranteed at least $3
million each year for reclamation efforts. In addition, the legislation took a portion
of the AML fees collected off budget and, over a seven year period, all states and
tribes will receive from the General Treasury an amount equivalent to their unap-
propriated balances in the AML fund. The end result of the legislation is that it re-
solved many longstanding and contentious disputes that had blocked AML reform
for several years. More importantly, the legislation will mean more funds will be
available to address vital reclamation needs in the coal fields.

In terms of abandoned retiree health care, the passage of the Tax Relief and
Health Care Act has addressed the financial problems that have plagued the Coal
Act since its passage in 1992. As many are aware, adverse court decisions and an
unanticipated series of bankruptcies in the coal and steel industries had eroded the
original financial mechanism Congress intended to fund Coal Act health care obliga-
tions. As a result, on three separate occasions Congress had to provide emergency
appropriations, using unused AML interest money, to keep health care benefits from
being cut. With passage of last year’s AML reauthorization, these and many other
issues have been resolved.

Mr. Chairman, the UMWA and its members are grateful that Congress forged a
bi-partisan consensus to reauthorize the AML Program and provide a long-term so-
lution to the coal industry retiree health care financial crisis. We have in previous
appearances before the Committee provided the historic context for the govern-
ment’s unique promise of health care to coal miners. You know all too well that over
their working lives, these retirees traded lower wages and pensions for the promise
of retiree health care that began in the White House in 1946 when the Krug-Lewis
agreement was signed. In 1992, miners willingly contributed $210 million of their
pension money to ensure that the promise would be kept. Everything that this na-
tion has asked of them—in war and in peace—they have done. They are part of
what has come to be called the “Greatest Generation” and deservedly so. They have
certainly kept their end of the bargain that was struck with President Truman. In
2006 we were delighted that Congress forged the political consensus that allowed
the federal government to keep its promise once again.

Today, we appreciate having this opportunity to thank every Member of Congress
for remembering the plight of our retired miners and widows. I come before you to
convey a heartfelt thank you from all the retirees including the original 112,000
beneficiaries for the hard work of this Committee in keeping that promise.

I would be happy to answer any questions you may have.

The CHAIRMAN. Thank you, Cecil. You have referred to the origi-
nal legislation in 1992, in which I was heavily involved, as well. It
did allow for the first time the interest on the unappropriated bal-
ance in the AML to be used for coal miner healthcare. You refer
to that and the ensuing amendments of last year, and all the indi-
viduals and groups involved. I certainly commend you for your
leadership, as well.

Mr. ROBERTS. Thank you.

The CHAIRMAN. It would not have happened if the United Mine
Workers had not been there and deeply involved on a daily basis,
especially the individual sitting right behind you in the name of
Bill Bannick. We appreciate the professional and respected team
you have working for you here.

So I guess I would just ask one simple question. And you re-
ferred to the promise of healthcare that goes back to John L. Lewis
days. Have we kept the promise? Has Congress kept the promise
of cradle-to-death healthcare for our nation’s coal miners?

Mr. ROBERTS. I can report to you, as of the end of December,
every retiree that had the requisite years of service—20 years, age
55—and whose company was gone, went bankrupt, abandoned
them, as you will; as of the end of December, every one of those
retirees had their healthcare. And this Congress I think should feel
good that they kept the promise that this government made.
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Now, as time goes on, people will retire. There will be some dis-
pute, debate about the eligibility requirements. But when we final-
ized this bill at the end of December, every single retiree who was
pension-eligible or had that promise made to them was getting
their healthcare. And I just feel that I should say thank you to this
Congress for that.

The CHAIRMAN. Well, I am glad to hear that. And you mentioned
it, and I mentioned it throughout these deliberations. As we seek
to address the problems of abandoned mine lands, it is most impor-
tant that we not forsake the abandoned coal miner, him or herself.

Mr. ROBERTS. That is true. And one of the things I would point
out, more often than not when a mine site is abandoned, that com-
pany has probably gone into bankruptcy; probably left people with-
out their wages, without their benefits, without their healthcare.

And so we have two types of problems here with respect to this.
It is abandoned mines and the communities that are adversely af-
fected by that. But we also have abandoned human beings who
gave their lives to this industry.

The CHAIRMAN. Thank you. Let me ask you one final question.
Thomas dJefferson once wrote, and I quote, “I much prefer the
dreams of the future than the history of the past.” And I applaud
that sentiment. Yet the past of your union is so clearly grounded
in places like Paint Creek, Cabin Creek, Blair Mountain, where the
struggle for dignity, the struggle for workers’ rights were fought
with blood. That while we can prefer the dreams of the future, the
past certainly cannot be ignored. Equally with the history of sur-
face mining.

So as we look to the future, do you see a time in the hills and
hollows of the Appalachian coalfields where we can have a dove-
tailing, as I referred to in my opening statement, of the interests
of environment with that of surface mining?

Mr. ROBERTS. As has been properly pointed out here today, it is
a difficult struggle. But I happen to believe, as we came together
last year with so many competing interests, and sent together peo-
ple from Wyoming and people from Pennsylvania and West Vir-
ginia, and all across this nation—quite frankly, Republicans and
Democrats, conservatives and liberals—and came to grips with this
extremely, extremely complex problem of how to re-fund and reau-
thorize AML, and we did it. It wasn’t easy, but it took your leader-
ship and others, and Representative Cubin’s leadership also. I
would like to think that people of good mind and good heart and
common objectives can do that.

The CHAIRMAN. Thank you. Mr. Pearce?

Mr. PEARCE. Thank you, Mr. Chairman. I appreciate your testi-
mony, Mr. Roberts.

As I listened to Secretary Timmermeyer’s on the last panel, she
talked about the companies that are more sophisticated, that was
from her environmental point of view that they are more geared for
today’s regulatory environment in our culture.

What about from the worker’s point of view? Are the companies
more sophisticated? Give me a little bit of insight on that.

Mr. ROBERTS. Well, companies, I am sure the industry might
have a different perspective on this, on any given day I am either
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up here working with the industry or fighting with the industry.
And that is just the nature of what I do.

But I think there are many sophisticated companies out there,
and then there are some companies that are not too sophisticated,
and quite frankly are living way, way in the past, just to be quite
honest about it. But many of the companies that we deal with, we
have disagreements, for instance, with Council and Peabody, but
we find a way to work out our differences. And generally when
they have a good labor relations program, they don’t necessarily
leave the environment in a mess, either.

But it is the companies that want to have bad labor relations,
that takes you to bad environmental record. There are some compa-
nies—and you can look at the statistics and see who they are—that
have horrendous environmental records in West Virginia.

Mr. PEARCE. Talking about environmental things, you heard my
questions earlier about coal to liquids. Has the UMWA taken a po-
sition on coal to liquids?

Mr. ROBERTS. Absolutely. We have supported this. It seems iron-
ic to me, if you read the history of World War II, the Nazi war ef-
fort was fought with fuel made from coal because the oil supplies
were bombed by the Allies. But they found a way back in the 1940s
to convert coal to liquid and jet plane fuel, and fueled artillery
pieces, and transported them by fuel made from coal.

There is a picture, I am sure Congressman Rahall has seen it,
of former Senator Jennings Randolph. It must have been taken I
guess in the late fifties, mid-fifties. He was in a plane that he was
flying that someone had made fuel from coal, and he was flying in
that plane. It is a very famous picture back in West Virginia.

We are extremely supportive of this program.

Mr. PEARCE. OK. So I have an online petition that was submitted
to us that basically says, I think, that liquid coal would be a dis-
aster in our fight against the climate crisis; Congress should vote
against tax breaks and substitutes for coal. So I suspect that I
would clearly understand that you would ask that I not respond in
a positive way to this particular online poll?

Mr. ROBERTS. Oh, I am not going to sign that petition, if that is
what——

[Laughter.]

Mr. PEARCE. What about the, there is a move in Congress to
have the coastal states be allowed to prevent coal mining in inland
states. Has your UMWA taken a position on that?

Mr. ROBERTS. We have not. When you talk about the inland
states, very little coal—and I might stand to be corrected when I
give this a little bit of thought—is mined from inland states. But
I guess

Mr. PEARCE. New Mexico does have——

Mr. ROBERTS. Yes. And I think, I don’t know if Louisiana has a
coal mine now or not. But New Mexico does. We have UMWA
members mining coal in New Mexico.

Mr. PEARCE. But the discussion is that we would allow those
s;clates on the coast to dictate, to actually shut down mining in
the——

Mr. ROBERTS. Oh, you are saying that coastal states could dictate
to anyone.
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Mr. PEARCE. Yes, yes.

Mr. ROBERTS. No, we would not be supportive of that.

Mr. PEARCE. That actually is a provision.

Mr. ROBERTS. I misunderstood your point.

Mr. PEARCE. I appreciate that. It was actually a provision. It was
in H.R. 2337 that we passed out of here, that would allow that to
occur. It is a provision that concerned me quite a lot, and we actu-
ally spoke about that and tried an amendment, unsuccessfully.

But the stakes are very high right now for the coal industry. The
climate-change argument has coal exactly in its bomb sites, and
there are people who would shut down the entire production of
electricity from coal, who we have had testimony in this room that
would say stop coal, use wind and solar. And you produce 52 per-
cent of the nation’s energy; wind and solar, 1 percent producers. I
personally don’t see how we could get from 1 percent wind to let
50 percent of our power be produced by wind.

Have you got any comments about that focus that is on you all
as an industry?

Mr. ROBERTS. Well, our analysis of removing coal from the
energy mix would be impossible. If you passed a law today and said
you couldn’t burn coal, why, I think you would be revisiting that
issue pretty rapidly, because many people would lose their lights,
their heat, their air conditioning.

Let me make another comment about that, if I might. We ap-
proach this from another direction. There are 36 or 37 million peo-
ple in this country living in poverty, as we speak. Coal provides the
cheapest form of electricity in the United States, and we have ben-
efitted from that for many, many years. And there isn’t enough
natural gas, by the way, to substitute for coal. And if there was
enough natural gas to substitute for coal, people’s electric bills
would either double or triple, more likely triple. Although the BTU
cost right now is about twice as much as the BTU cost from coal.

When you start talking about taking coal out of the competition,
then natural gas prices are going to go through the roof. So people
probably could not afford to pay their electric bills if that hap-
pened.

With respect to wind, there is no way to generate enough elec-
tricity from wind to substitute what coal does.

I think the answer here, and we have been an advocate of this
for many, many years, and we have been here to Congress to advo-
cate that we invest in technology to find a way to remove carbon
from the burning of coal. The issue about coal to liquids is that par-
ticular issue: you do generate more carbon when you do this than
with just gasoline that we use today.

But it seems to me that we invest an awful lot of money, Con-
gressman, to figure out how to fight wars, and all the technology
that goes into smart bombs and all this. I would like to see us in-
vest some of that money in smart energy and how to burn coal
more cleanly, so we maybe wouldn’t need all those weapons that
we invest in, and our economy could thrive, and people in West
Virginia could have jobs, and people all across this country could
have jobs. That seems like a pretty good idea to me.

Mr. PEARCE. Well stated. Thank you, Mr. Chairman.



109

The CHAIRMAN. Thank you. The Chair would just like to respond
to the statement the gentleman from New Mexico just made in re-
gard to this committee’s energy bill, something to the effect that we
allow coastal states to prohibit coal development through our
energy bill. And I am just totally flabbergasted. I am not sure what
provision to which the gentleman refers.

I do recall that we set up, or we voted a couple times, and our
language does allow the coastal states, through their coastal man-
agement plans, to come together and coordinate and make sure and
decide that what they do as far as offshore OCS drilling is not in
violation of any Federal laws or state plans that they have. I don’t
interpret that as, in any way, saying that these states could, coast-
al states, could join together to prohibit the development of coal on
inland states.

Mr. PEARCE. And with the Chairman’s permission, we would like
to get the testimony that occurred in that hearing, if you don’t
mind, and see if we can connect those dots, and see if my memory
is correct or not.

The CHAIRMAN. Testimony. But I am looking for the language in
the bill.

Mr. PEARCE. The testimony that the language in the bill actually
does that, and there appear to be deep consensus. But let me see
if our staff can find that. I do appreciate that question, thanks.

The CHAIRMAN. The gentleman from Pennsylvania, Mr. Shuster.

Mr. SHUSTER. Thank you, Mr. Chairman. And Mr. Roberts, great
to have you here with us today.

Mr. ROBERTS. Thank you.

Mr. SHUSTER. I hail from western Pennsylvania, which is, I have
a lot of coal in my district. And as I mentioned earlier in ques-
tioning, coal is coming back strong. One of the problems I hear
from coal companies is we don’t have enough, we can’t train
enough people to get into the mines. So that is a good problem to
have, to employ more people.

And it is good to hear that you report that at the end of Decem-
ber, that 100 percent of the retirees had healthcare.

Mr. ROBERTS. A lot of them in your state, by the way.

Mr. SHUSTER. Yes, sir, I do know that. And certainly one of my
goals here in Congress is to seek coal production, coal employment
rise in western Pennsylvania and across this country, because I
think it is a large part of the answer to our energy situation. And
mining it, and figuring out ways to liquefy it naturally, I believe
about $100 million was appropriated to a coal liquefication plant
in eastern Pennsylvania. I certainly wanted it in western Pennsyl-
vania, but you don’t always win those fights. But I am very pleased
that the money is there to try to move forward on that.

My question to you is that it seems to me that, and as the Rank-
ing Member mentioned, the coal industry is under attack by groups
in this country. And I think, as I said, it is good for workers, it is
good for communities. And many communities in my district felt
the effects of the decline in coal. And now we are struggling to re-
open mines, and it is very difficult, very costly to get them open.
In fact, one company made a big announcement they were going to
try to open a mine, and it was going to take five or six years. And
they have decided to abandon that idea.
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So I just wanted your thoughts on how do we move forward?
What do you see are the hurdles, the stumbling blocks to mining,
to creating these jobs? Because in the end, the best thing I think
we can do for coal miners is create more jobs for them. So what
are the hurdles? What are the things that you see out there in the
regulatory arena that we need to change or streamline?

Mr. ROBERTS. Let me just harken back to testimony I gave I
guess three or four years ago on another committee, and I was
asked that very question.

I think the biggest challenge for coal miners, and you talk about
well, you can’t find enough coal miners, there are a lot of people
who are not certain that they would like to work in this industry.
Not because the industry doesn’t pay well, and not because there
isn’t an excellent benefit plan available, particularly at union
mines, but because of the uncertainty.

I would suggest to you, Congressman—I could perhaps go for an-
other 30 minutes talking about this—the uncertainty about this in-
dustry. And it has probably been this way for 40 or 50 years, but
it is probably more so right now.

Two years ago or thereabouts, there was a lot of investment in
the industry. If you have read the financial pages recently, there
are many analysts suggesting that coal is not a good investment,
or at least is not as good an investment as they have been recom-
mending, because of the uncertainty of what is going to happen.

That is true I think in any type of mining, in any state of the
Union right now, and on a national basis. I think a number of coal
companies, a number of investors, and for that matter young peo-
ple trying to decide if this is an industry that they want to spend
their future in, whether or not this industry is going to exist. And
if it is going to exist, at what level, and what are the rules they
musi:1 play by going into the future. That is a summary pretty
much.

One word is uncertainty, both to coal miners and the industry
itself, as to what the future might hold.

Mr. SHUSTER. And what is the key component of that uncer-
tainty, in your view?

Mr. ROBERTS. Well, I think if you read, it is not secret that for
a number of years now there has been a huge debate, not just in
this country but around the world, about global warming, and
rightfully so.

We opposed the Kyoto Treaty not because we didn’t think that
greenhouse gases existed, and not because we had some belief that
earth wasn’t warming. The Kyoto Treaty did not require what was
known then, and I assume they still call themselves this, the G-
67 plus one. The plus one was China, and the 77 were the devel-
oping nations of the world, to be bound by this treaty.

Part of the problem we fight with over every day in the labor
movement is the trade deficit. And that trade deficit is climbing
rapidly, as we speak here, to billions of dollars, as we speak. And
it gets higher and higher and higher every year.

The question is, if China doesn’t have to comply with what we
do here, and Mexico doesn’t have to comply, and India doesn’t have
to comply, how are we going to control the emissions in the atmos-
phere? It doesn’t mean we shouldn’t do anything. It does mean we
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should compel others to do something correspondingly with what
we do.

We went on record, and some of my friends in the coal industry
would tell you that I shouldn’t have, supporting the Bingaman ap-
proach. But the Bingaman approach requires the developing coun-
tries of the world to participate in anything that we are doing here
to control emissions into the atmosphere.

So that is part, probably the biggest question mark as we move
forward. What is going to happen with respect to what Congress
may do with respect to that.

Mr. SHUSTER. Well, I see my time has expired, but I agree with
your 100 percent. And not only were they not going to comply, but
it was really a drop in the bucket.

And again, I agree. Is there global warming? Yes, probably. But
96 percent, 97 percent of it is not caused by plants that are burn-
ing coal, or even the cars that are burning gasoline. So if we are
going to move forward, you are absolutely right; everybody ought
to have to get on the same playing field. Fair trade is what we try
to achieve in the world. Free trade doesn’t exist anywhere, but on
Main Street USA, when you can decide which store you are going
to buy, or which car dealership you are going to buy a car from.

So I appreciate your testimony today. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you. The gentleman from Washington,
Mr. Inslee.

Mr. INSLEE. Thank you. Mr. Roberts, thanks for being here. I am
a person who has been active. Excuse me, I turned that off. Excuse
me.

Mr. ROBERTS. I heard you, but it was a little hard.

Mr. INSLEE. Thank you. And coal is obviously an enormous po-
tential for us to get hundreds of years of supply, but obviously it
puts out prodigious amounts of CO,. And I have been one who has
supported the concept of doing vigorous research in trying to figure
a way to burn coal cleanly.

I have recently reviewed the MIT study that suggests that there
is at least a good chance of being able to find some economic way
to sequester CO,. And I support a Federal investment on that in
an accelerated way, to do as much as we can to figure out what
that capacity is.

Now, that is not a unanimous opinion, because some folks, be-
cause of coal’s history, have just failed to be able to envision a way
to burn it cleanly. And my view is we need to try to find a way
to do that.

But there are issues about the environmental issues regarding to
mining, particularly the amount and type of mining issues that we
have. And I thought that if we were going to build support, broad-
based support for clean coal technology, it would be helpful to be
able to give people confidence that the mining process will not ex-
tract unacceptable environmental consequences. All energy sources
have environmental consequences. There is no totally benign
energy source. Solar-cell energy creates mining issues for the rare
minerals we use. Wave-power technology interferes with some fish-
ing issues. Wind power has a visual impact. Everything has some
environmental consequence.
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But I think it would be helpful to build confidence in a potential
clean-coal future if we can find a way to tell Americans we are try-
ing to move forward to reduce the environmental consequences of
mining, particularly this mountaintop mining that is contentious.

Do you have any thoughts in that regard, how we could try to
build that confidence to help us in those efforts?

Mr. ROBERTS. I would consider that along the same lines as the
Chairman’s question about whether or not people of good heart and
mind and objectives could sit down and find a way to come to grips
with some of these difficult problems.

I think, from my perspective, one of the things that I have seen,
particularly on this mountaintop mining situation, I know there
are some folks who are adamantly opposed to it and want to abol-
ish it. I respect that. There are others on the other side who might
be making their living doing that.

I find myself, quite frankly, in a unique position. In one week
about a month ago, two coal company executives wrote letters to
the editor criticizing me, and one environmentalist, for being too
close to the coal companies. So in a week I ran the entire gauntlet.
So that tells me I must be somewhere in the middle here.

But coal miners, just to make a point, they don’t get to decide
what type mining the company does. The company decides that.

One of the issues has been let us stop mountaintop mining, and
let us do deep mining. Well, if you can convert those jobs that the
people have right into that, that would be a good point. The prob-
lem we have is we live in a competitive economic environment. If
a coal company shuts down any mine, whether it is a deep mine
or a mountaintop mine or a contour mine, whatever it might be,
long-wall mining, miner sections, they close it down. What happens
is it is like a jump ball in basketball. Those jobs don’t belong to
West Virginia. They don’t belong to Kentucky. They don’t belong to
Wyoming. That marketplace doesn’t belong to West Virginia. That
marketplace doesn’t belong to Wyoming.

The utility, once someone who is supplying to coal to them, now
say OK, who wants to fill this order. And the truth is, if you go
back and look from the passage, you talk about unintended con-
sequences, I would suggest to you the 1990 Clean Air Act had some
unintended consequences here. We lobbied here to require tech-
nology to be placed—and it was available on every utility in the
United States. And we lost that fight.

But what happened is coal mines in northern West Virginia
closed. Coal mines in western Kentucky closed. All the mining in-
dustry in Illinois shut down. The mining in Indiana shut down. Did
mining stop? No. The mining shifted from traditional deep mines
in those areas to the Powder River Basin. And it is good for Wyo-
ming, but it is not very labor-intensive in Wyoming, because it is
low-sulfur coal. So we displaced all those coal miners who used to
belong to our union. We didn’t get as good a result with respect to
reducing sulphur nitrite, which we were attempting to do with the
passage of the Clean Air Act. And we lost all these jobs. And then
we had the problem that Congressman Rahall and I have been try-
ing to deal with since the late eighties and early nineties, is what
do we do with all these people who lost their jobs and lost their
healthcare in the Appalachian communities.
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So one of the things we have to be very careful with, the men-
tality, if we close some type of mining down, we are just going to
shift that from Boone County over to Logan County, and we will
all still have these jobs. It won’t happen. Those markets will be
made available. And what has happened here, there is more coal
being mined, as we speak, west of the Mississippi River than east
of the Mississippi River. And for the first couple hundred years of
our history, that wasn’t the case. But that is a direct, unintended
consequence of shifting markets and shifting jobs from West Vir-
ginia, Ohio, Pennsylvania, Indiana, Illinois, and western Kentucky
to west of the Mississippi River with the passage of the Clean Air
Act.

And if you can show me, or if somebody can have a conversation
with me on how we are going to keep these people working. One
of the things that happens to me, put yourself in my position, I
have been around a long time. I started mining coal in 1971. I hate
to be this long, but I have to make this point. I apologize.

I started mining coal in 1971. People don’t call me President that
is in our union; they call me Cecil. Because we have known each
other for 30 years. And I get a call from somebody I have known
for 30 years, been in our union 30 years, and say hey, they are clos-
ing our mine down. Which side am I supposed to be on in that
fight? I have to be on the side of the union members that I have
known for 30 years.

I don’t want to fight with somebody else. I mean, a lot of the peo-
ple are on the other side of this issue, and I have great respect for
them. But when you start saying well, we are going to put your
members out of a job, there is only one place for the union presi-
dent to be. If you get a union president who is not there, he is
probably a person who shouldn’t be representing workers.

So to answer your question in short, I think it is a difficult prop-
osition. That is utopia, and that is what we would like to do, but
it is hard, because we have all been through this for the last 30
years. This is not a new issue for us, trying to figure out how to
keep jobs and dealing with the environment.

We predicted this, by the way, when we were up here—we were
much younger then—when we were up here in 1990, saying we
think there is going to be a tremendous job shift here. We think
these jobs going west of the Mississippi River, and all these com-
munities are going to be devastated. And guess what, they were.
We have tried to recover from that, but it has made it more dif-
ficult.

Mr. INSLEE. Thank you.

The CHAIRMAN. Mr. Pearce?

Mr. PEARCE. Mr. Chairman, in response to your question, and I
appreciate that, section 472 is where I drew the comments from
that amends the Coastal Zone Management Act of 1972 by allowing
for climate change. And specifically, as we go through the wording,
in paragraph one it provides the assistance on down to a state that,
to minimize the contributions to climate change and to prepare for
and reduce the negative consequences that may result from climate
change in the coastal zone, in our attempt to amend the Act and
take this provision or somehow limit it, that was our point. That
this section is going to allow the coastal states to go to the non-
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coastal states in saying that you are affecting us, you are affecting
our management zone by your output of carbons. And we will then
effect those negative consequences—line 21.

I still feel like that with your question, that this does have a seri-
ous impact and a serious implication. I understand what your ques-
tions are, but the bill nowhere mentions, in this section, simply
limiting to offshore production. It is a very broad application. And
that is then the reason that we then submitted the amendment, to
tighten it up or avoid the adverse impacts. Because I think that we
all want to protect the environment, but we do need to be aware
of what is taking place here.

The entire State of Florida is defined as a coastal zone, and so
that gives us some understanding of the broadness of this. And I
would yield to questions from the Chairman, but appreciate his ob-
servations.

The CHAIRMAN. The Chair will respond to the language that the
gentleman just read from our energy bill that came out of our com-
mittee.

We in no way are granting the coastal zone states any regulatory
authority. It does say in the coastal zone, those decisions are to be
made. It is bootstrapping to arrive at the conclusion that any regu-
latory authority is in that provision.

So the Chair would respond in that manner to the gentleman’s
concerns.

Cecil, thank you.

Mr. ROBERTS. Well, thank you. I am sorry I got so——

The CHAIRMAN. This particular point did not involve you.

Mr. ROBERTS. I am sorry I got—two things I didn’t understand.
The Ranking Member’s original question, I apologize for that. And
I apologize for being so—I have been accused of this—long-winded
with the answer.

But I want to make sure before I leave here that you and this
committee and all Members of Congress, on behalf of the original
112,000 retirees whose healthcare was at risk, that we appreciate
so much what you have done for us. Thank you.

The CHAIRMAN. Thank you for being with us. We do have a series
of votes on the House Floor at this time, probably 30 minutes at
least worth of votes. So with the concurrence of the minority, it
would be the Chair’s idea, and the patience and forbearance of the
panels yet to be heard from, and I appreciate that, that we recess
and come back at 1:30. I am sorry, 12:30. What is that, 11:30?

Mr. PEARCE. It is 12:30.

The CHAIRMAN. It is 12:30 now. We will come back at 1:30. The
Committee stands in recess.

[Recess.]

The CHAIRMAN. The Committee will resume its hearing, and call
to the witness table panel number four, composed of Walton D.
Morris, Jr., of Charlottesville, Virginia; Joe Lovett, the Executive
Director, Appalachian Center for the Economy and the Environ-
ment, Lewisburg, West Virginia; Brian Wright, Coal Policy Direc-
tor, Hoosier Environmental Council, Indianapolis, Indiana; and
Ellen Pfister, Shepherd, Montana, on behalf of the Northern Plains
Resource Council and the Western Organization of Resource Coun-
cils.
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Lady and gentlemen, we have your prepared testimony. It will be
made part of the record as if actually read. And you may proceed
as you desire. Mr. Morris, you want to start first?

STATEMENT OF WALTON D. MORRIS, JR.,
CHARLOTTESVILLE, VIRGINIA

Mr. MoORRIS. Good afternoon, Mr. Chairman. Thank you for the
opportunity to speak here today.

I am Walton Morris, an attorney based in Charlottesville, Vir-
ginia. For the past 17 years I have practiced law on behalf of envi-
ronmental organizations and the residents of America’s coalfields
in matters arising under the Surface Mining Act.

Earlier in my career, I served for nine years in the Solicitor’s Of-
fice of the Department of the Interior. During that time I litigated,
or supervised other lawyers who litigated, most of the important
early cases involving the Surface Mining Act.

Today I wish to address the history, current status, and future
of the Surface Mining Act’s public participation provisions.

The Committee’s report on the bill that became the Surface
Mining Act correctly concluded that the success or failure of a na-
tional coal surface mining regulation program will depend, to a sig-
nificant extent, on the role played by citizens in the regulatory
process. With that conviction in mind, Congress established a
broad range of public participation procedures meant to empower
coalfield citizens, to supplement governmental regulatory efforts,
and ensure effective oversight of state programs.

Soon after Congress enacted the Surface Mining Act, coalfield
citizens actually began to use these provisions; to play precisely the
role that Congress expected. Citizen efforts led to important suc-
cesses in rulemaking, the maintenance of state programs, on-the-
ground enforcement actions, and designation of lands as unsuitable
for coal mining. These successes demonstrated the wisdom and
practicality of Congress’s plan for vigorous public participation.

However, even as citizens successfully invoked the Surface
Mining Act’s public participation provisions, obstacles began to ap-
pear. Rather than valuing the help that citizens provide, OSM
grew hostile to public prodding, and has remained so, even to the
point of stonewalling or unreasonably delaying response to the
public’s requests for basic information. As a result, the inspection
and enforcement requests on both the state and Federal level are
now turned aside for entirely unjustified reasons, or ignored alto-
gether.

To compound matters, a host of misguided administrative and ju-
dicial decisions have curtailed the public’s ability to compel inspec-
tion or enforcement action, or to correct state program deficiencies
through actions in Federal Court. As a result, public participation
under the Surface Mining Act has become so hobbled that, as a
practical matter, citizens can no longer play the important sup-
porting role that Congress envisioned.

For example, today OSM continues to withhold copies of permit
application materials from New Mexico citizens despite a
January 11, 2007, administrative decision directing OSM to make
the requested documents available no later than 20 days from the
date of that decision.
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Today OSM, as the regulatory authority in Tennessee, routinely
delays citizen requests to review permit applications and inspection
documents. And the agency refuses to allow citizens to speak to
mine inspectors regarding conditions that the mine inspectors have
seen on the ground.

Today the state regulatory authority in Virginia continues to
refuse to investigate citizen allegations that a coal operator is
mining without a permit on the incredible theory that the state has
no obligation to inspect, because it hasn’t issued a permit yet for
the mining operation in question.

Today Virginia’s field office continues to ignore a citizen request
for inspection and enforcement in the very same manner, even
though the time for responding, under OSM’s own regulations, has
long since passed.

Today coalfield citizens in West Virginia face the crippling ex-
pense and uncertainty of a second round of administrative hearings
in two appeals before a so-called multiple interest board, solely be-
cause the testimony of state and industry witnesses in the first
round of hearings does not support legal arguments that the state
regulatory authority subsequently dreamed up in a desperate at-
tempt to prevail in the case.

Today citizens throughout America’s coalfields are compelled to
address environmental problems caused by surface coal mining op-
erations under such statutes as the Clean Water Act, or the Re-
source Conservation and Recovery Act, because courts have fore-
closed the use of the Surface Mining Act’s citizen suit provision
against state regulators who fail to perform mandatory duties that
the Surface Mining Act imposes on those officials.

To restore public participation as an effective supplement to gov-
ernmental regulatory efforts, and as a means for securing effective
oversight of state programs, I urge this committee, and the Con-
gress as a whole, to investigate and then counteract agency
stonewalling of citizen requests for information, unwarranted def-
erence to state regulators by Federal officials who are charged with
oversight of state programs, the injustice of administrative review
before state multiple-interest boards, and recent judicial misinter-
pretations of the statute.

I have addressed these problems more specifically in my written
statement, and so I will now yield to my colleagues on this panel.
Thank you again, Mr. Chairman, for the opportunity to speak.

[The prepared statement of Mr. Morris follows:]

Statement of Walton D. Morris, Jr., Attorney-at-Law

I am Walton Morris, an attorney based in Charlottesville, Virginia. For the past
seventeen years, I have practiced law on behalf of environmental organizations and
residents of America’s coalfields in cases arising under the Surface Mining Control
and Reclamation Act of 1977 (“the Surface Mining Act”). Earlier in my career, I
served for nine years in the Solicitor’s Office of the Department of the Interior. Dur-
ing that time I litigated, or supervised other lawyers who litigated, most of the im-
portant early cases involving the Surface Mining Act.

Introduction
This Committee’s report on the bill that became the Surface Mining Act concluded
that:
The success or failure of a national coal surface mining regulation program
will depend, to a significant extent, on the role played by citizens in the
regulatory process. The State or Department of Interior can employ only so
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may inspectors, only a limited number of inspections can be made on a reg-
ular basis and only a limited amount of information can be required in a
permit or bond release application or elicited at a hearing....Thus in impos-
ing several provisions which contemplate active citizen involvement, the
committee is carrying out its conviction that the participation of private
citizens is a vital factor in the regulatory program as established by the act.

With that conviction in mind, and mindful also that “increased opportunity for
citizens to participate in the enforcement program are necessary to assure that the
old patterns of minimal [state] enforcement are not repeated,” Congress established
a broad range of public participation procedures meant to empower coalfield citizens
to supplement governmental regulatory efforts and ensure effective oversight of ap-
proved state programs. These procedures implement the public’s statutory rights:

(1) to (lzi()mment on proposed regulations and obtain judicial review of final rule-

making;

(2) to comment on proposed state program provisions and to obtain judicial re-
view of decisions to approve them;

(3) to review and obtain copies of permit applications, inspection materials, and
other information obtained or developed by the regulatory authority;

(4) to comment on permit applications and obtain administrative and judicial re-
view of permitting decisions;

(5) to notify federal officials of violations of the Surface Mining Act or its imple-
menting regulations, to participate in inspections conducted as a result of such
notices, and to obtain review of adverse inspection or enforcement decisions;
and

(6) to bring civil actions to compel coal operators to obey the law or to compel reg-
ulatory officials to perform any of the mandatory, non-discretionary duties the
statute imposes on them.

Soon after Congress enacted the Surface Mining Act, coalfield citizens began to
use the statute’s public participation provisions to play precisely the role that Con-
gress expected. Citizen comments on OSM’s initial and permanent program regula-
tions helped shape those rules into effective tools which ended many of the abuses
that bedeviled America’s coalfields. In litigation challenging rules that OSM improp-
erly adopted, coalfield citizens further ensured that federal surface mining regula-
tions accurately reflected Congress’s intent.

In other litigation coalfield citizens reached settlements with OSM which led to
correction of the coal industry’s gross abuse of the so-called “two acre” exemption
and to creation of OSM’s Applicant/Violator System Office, which began the process
of holding major coal producers accountable for environmental violations committed
by business entities that those producers owned or controlled—generally, their “con-
tract miners.” Additionally, citizens prosecuted civil actions that ultimately caused
State officials to strengthen state regulatory programs that had fallen far short of
“minimum floor” that Congress meant the Surface Mining Act to establish.

In the administrative sphere, citizens filed inspection and enforcement requests
and appeals to the Interior Board of Surface Mining Appeals (later the Board of
Land Appeals) that ultimately led OSM and state regulators to compel major coal
producers to reclaim mines that their contract miners had abandoned and to pay
delinquent abandoned mine land fees associated with those mines. These and many
other citizen successes proved the wisdom and practicality of Congress’s plan to sup-
plement governmental enforcement of the Surface Mining Act with the efforts of em-
powered coalfield citizens.

The Current Impairment of Public Participation Under the Surface Mining
Act

Even as citizens used the Surface Mining Act’s public participation provisions to
achieve numerous successes, obstacles to effective public participation began to ap-
pear. Rather than valuing the help citizens provide, OSM became hostile to public
prodding and has remained so—even to the point of stonewalling or unreasonably
delaying response to the public’s requests for basic information in instances where
OSM is the regulatory authority. Inspection and enforcement requests on both the
state and federal level are turned aside for entirely unjustified reasons or ignored
altogether. To compound matters, a host of misguided administrative and judicial
decisions have curtailed the public’s ability to compel inspection or enforcement ac-
tion or to correct state program deficiencies through actions in federal court. As a
result, public participation under the Surface Mining Act has become so hobbled
that, as a practical matter, citizens can no longer play the important supporting role
that Congress envisioned. For example:

e Today, OSM continues to withhold copies of permit application materials from

New Mexico citizens despite a January 11, 2007, administrative decision direct-
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ing OSM to make the requested documents available no later than twenty
working days from that date;

e Today, OSM, as the regulatory authority in Tennessee, routinely delays citizen
requests to review permit applications and inspection documents, and the agen-
cy refuses to allow citizens to speak to mine inspectors regarding the conditions
they have observed on the ground;

e Today, the state regulatory authority in Virginia continues to refuse to inves-
tigate citizen allegations that a coal operator is conducting mining operations
without a permit—on the incredible theory that the State has no obligation to
inspect because it has not issued a permit for the mine;

e Today, OSM’s Virginia field office continues to ignore a citizen request for in-
spection and enforcement in the same matter, even though the time for re-
sponding under OSM’s regulations has long since expired, and OSM continues
to question in other proceedings whether the agency must make any response
at all to a citizen complaint that OSM deems insufficient—even a response that
simply informs the complainant of OSM’s view;

e Today, coalfield citizens in West Virginia face the crippling expense and uncer-
tainty of a second round of administrative hearings in two appeals before a so-
called “multiple interest” board, solely because the testimony of State and in-
dustry witnesses in the initial hearings did not support legal arguments that
the state regulatory authority subsequently dreamed up in a desperate attempt
to prevail;

e Today, citizens throughout America’s coalfields are compelled to address envi-
ronmental problems caused by surface coal mining operations under the Clean
Water Act, the Resource Conservation and Recovery Act, or other federal stat-
utes because the courts have foreclosed the use of the Surface Mining Act’s cit-
izen suit provision against state regulators who fail to perform mandatory du-
ties that the Surface Mining Act imposes on them.

To restore public participation as an effective supplement to governmental regu-
latory efforts and a means for securing appropriate oversight of state programs, I
urge this Committee and the Congress as whole to investigate and then counteract
agency stonewalling of information requests, unwarranted deference to state regu-
lators by federal officials charged with oversight of state programs, the injustice of
administrative review before state “multiple interest” boards, and judicial misinter-
pretation of the statute. I address each of these problems in turn.

Stonewalling Information Requests

Without ready access to permit applications, inspection reports, enforcement cita-
tions, and other documents generated in the regulatory process, the public cannot
effectively participate in the regulatory scheme. For the most part, state regulatory
authorities provide documents on request without significant delay and in conven-
ient formats for the public’s use. In marked contrast, OSM currently appears en-
gaged in a puzzling effort to hamper citizen participation by denying information
requests that state regulatory authorities fulfill routinely as a matter of ordinary
business. As mentioned above, the agency continues to ignore its clear duty to
produce permitting materials for New Mexico citizens concerned about mining oper-
ations on Indian lands in that State, where OSM is the regulatory authority.

In Tennessee, where OSM also is the regulatory authority, the agency has im-
posed an arbitrary two-day waiting period before it will allow any citizen to review
permitting, inspection, or enforcement materials. Far worse, the agency has refused
to allow citizens to speak with mining inspectors regarding on-the-ground conditions
at mines that may adversely affect the citizens’ interests. Conversations between
citizens and mine inspectors employed by state regulatory authorities are common-
place and highly beneficial to all concerned, because mine inspectors often correct
misunderstandings and, in other instances, confirm facts on which citizens subse-
quently rely in making inspection or enforcement requests.

The only conceivable reason for OSM’s stonewalling of citizen requests for infor-
mation about specific mining operations is to curtail or misdirect efforts by the pub-
lic to participate in the regulatory scheme in the manner Congress expressly in-
tended. In the interest of effective public participation, I ask this Committee to in-
vestigate the marked differences between OSM’s performance in this area and that
of state regulatory authorities and then to take appropriate action to cause OSM
to provide requested information without undue delay or restriction.

OSM’s Unwarranted Deference to State Regulators

After noting that “[elffective enforcement is central to the success for the surface
mining control program contemplated by H.R. 2,” this Committee’s report on the
bill that became the Surface Mining Act emphasized that “a limited Federal over-
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sight role as well as increased opportunities for citizens to participate in the enforce-
ment program are necessary to assure that the old patterns of minimal [State] en-
forcement are not repeated.” The essence of both effective Federal oversight and cit-
izen supplementation of governmental enforcement is a thorough, independent as-
sessment by OSM of whether a violation exists and whether prescribed remedial
measures are adequate to correct it.

To oversee a state enforcement program effectively in the context of a citizen’s re-
quest for inspection and enforcement, OSM must take a critical, independent look
at the State’s response to each ten-day notice. Where any doubt remains whether
an alleged violation actually exists or whether prescribed remedial action is suffi-
cient to correct a violation, OSM can meet the Surface Mining Act’s enforcement
mandate only by conducting a federal inspection and deciding the matter on the
basis of OSM’s independent evaluation of the facts and the law. If OSM merely de-
fers to the State in resolving doubts about the validity of a citizen complaint, the
agency will, for that reason alone, overlook a multitude of violations that an inde-
pendent assessment of the facts and the law would detect.

Despite this straightforward principle, OSM in 1988 formally adopted the “arbi-
trary or capricious” standard for evaluating the responses of state regulatory au-
thorities to ten-day notices that OSM issues in response to citizen requests for in-
spection and enforcement action. From that point forward, OSM has systematically
relied on the “arbitrary and capricious” standard as a basis for preferring a State’s
paper denial that a violation exists over a citizen’s assertion to the contrary. In such
situations OSM refuses to conduct the federal inspection necessary to a make a
thorough, fully informed, and independent assessment of whether the citizen’s com-
plaint is valid. Indeed, under OSM’s current standard for evaluating state responses
to citizen complaints, the agency rarely, if ever, permits the complaining citizen to
rebut the State’s assertions. As a result, citizen efforts to supplement or strengthen
enforcement of the Surface Mining Act are often stymied without the federal inspec-
tion that Congress intended OSM generally to make.

Section 521(a) of the Surface Mining Act, which prescribes the ten-day notice
process, contains not one word authorizing OSM to defer to the response of a state
regulatory authority where doubt remains regarding the existence of a violation or
the effectiveness of remedial action that a State has ordered where the violation is
not in doubt. The statute authorizes OSM to decline to inspect only where a State’s
response to a ten-day notice firmly establishes either that the State has taken ap-
propriate action to cause the violation to be corrected or that the State has “good
cause” for failing to take such action.

Deference to the views of state regulatory officials is inherently incompatible with
the vigorous, independent oversight process that Section 521(a) prescribes. This is
so because deference requires OSM to accept a State’s ten-day notice response even
where, on balance, OSM would decide the matter differently. Both OSM’s role as
watchdog of America’s coalfields and the need for effective citizen participation in
enforcing the Surface Mining Act demand that OSM inspect in such circumstances
and respond based on conditions on the ground rather than simply defer to what-
ever view State officials may express on paper.

To revive effective public participation in overseeing state efforts to enforce the
requirements of the Surface Mining Act, I urge this Committee and Congress to con-
sider and enact an amendment to the statute which forbids OSM from deferring to
the responses of state regulatory authorities to ten-day notices. The Committee and
Congress should require instead that OSM conduct a federal inspection wherever a
State’s response does not demonstrate to a certainty that an alleged violation does
not exist or that there is no need for additional remedial measures.

The Injustice of Administrative Review Before State “Multiple Interest”
Boards

Where OSM is the regulatory authority or acts in its oversight capacity, citizens
may obtain administrative review of adverse agency decisions before full-time ad-
ministrative law judges who are free of any conflict of interest in matters that come
before them and who generally have sufficient training and resources to provide ef-
fective review consistent with the due process of law. In marked contrast, adminis-
trative review of the decisions of many state regulatory authorities occurs before
“multiple interest” boards whose members are not “employees” of the regulatory au-
thority for conflict-of-interest purposes and who, in fact, own coal mines or are em-
ployed by those who do. Although such boards typically have one or more members
drawn from environmental protection organizations, State multiple interest boards
are generally, if not uniformly, dominated by majorities drawn from the coal indus-
try, consultants to the coal industry, and other pro-development interests. As a re-
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sult, citizens are compelled to seek administrative review of adverse permitting or
enforcement decisions before tribunals that are manifestly biased against them.

Wholly apart from pro-industry bias, State multiple interest boards typically do
not have a majority of members who have the necessary training or experience to
conduct evidentiary hearings or to issue review decisions in a manner consistent
with the requirements of applicable administrative procedure statutes. Con-
sequently, citizens who seek review before these boards are often prohibited from
introducing vital evidence or else see the board wholly ignore citizens’ evidence in
reaching a decision. The procedural errors that these boards routinely commit in
conducting hearings and issuing decisions trigger judicial review in an inordinately
large number of cases, no matter who prevails before the board. Judicial review in
such circumstances results only in remand to the multiple interest board for yet an-
other hearing and decision, with no promise that the second round will not end up
as procedurally flawed as the first.

For all these reasons, state multiple interest boards are where public participation
in state regulatory programs comes to die. The substantial financial expense and
time investment necessary to pursue administrative review in the first place be-
comes overwhelming to citizens where review results in procedurally flawed deci-
sions that must be reviewed again once they are overturned on judicial review. As
mentioned earlier, one multiple interest board has recently ordered a second round
of hearings in two appeals for the sole stated reason that the record made in the
first round of hearings did not support arguments that the State’s lawyers later de-
cided to make. Add to all this the fatal anti-citizen bias of these boards and it is
easy to see why citizen participation in States that have multiple interest boards
does not accomplish what Congress hoped.

To secure the benefit of meaningful public participation in all state regulatory
programs, I urge this Committee to investigate the role of multiple interest boards
in stifling effective citizen involvement. Based on that investigation, I urge the Com-
mittee and the Congress to amend the Surface Mining Act to prohibit multiple in-
terest boards from conducting administrative review of the decisions of state regu-
latory authorities and to require instead that administrative review occur before ad-
ministrative law judges who are free of conflicts of interest and who are adequately
trained to conduct hearings in accordance with state administrative procedure re-
quirements.

Judicial Misinterpretation of the Surface Mining Act’s Citizen Suit
Provision

In reporting the bill that became the Surface Mining Act, this Committee found
that “providing citizens access to administrative appellate procedures and the courts
is a practical and legitimate method of assuring the regulatory authority’s compli-
ance with the requirements of the act.” Accordingly, the Surface Mining Act includes
a provision authorizing any adversely affected person to bring an action in federal
court to compel “the appropriate State regulatory authority” to perform any act or
duty under the statute which is not discretionary.

From enactment of the statute until 2003, citizens brought actions under the Sur-
face Mining Act’s citizen suit provision which resulted in settlements or court orders
that corrected a host of shortfalls on the state level and strengthened overall admin-
istration of the statute. Beginning in 2003, however, a string of judicial decisions
has misinterpreted the scope of the citizen suit provision and rendered its authoriza-
tion of actions against state regulatory authorities virtually a dead letter.

These decisions mistakenly construe state regulatory programs that implement
the Surface Mining Act as purely state law rather than as both state law and fed-
eral law by virtue of the Secretary’s approval of them and their codification in the
Code of Federal Regulations. Based on the misinterpretation of state regulatory pro-
grams as purely state law, the pertinent judicial decisions reason that the Eleventh
Amendment bars actions that the Surface Mining Act expressly authorizes citizens
to bring against State officials. Accordingly, these decisions close the federal courts
to citizen suits that would otherwise identify regulatory lapses on the part of State
officials and compel them to correct those lapses.

To restore the ability of citizens “keep regulators on their toes” and ensure imple-
mentation of state regulatory programs in accordance with the requirements of the
Surface Mining Act, I urge this Committee and Congress as whole to consider and
enact appropriate amendments to correct, in any one of several possible ways, the
judicial misinterpretation of statute I have just described. The viability of public
participation in the oversight of state programs depends on the enactment of such
an amendment as soon as possible.
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Conclusion

I thank the Committee for the opportunity to address these issues, and I look for-
ward with hope to the Committee’s response. If I may provide additional informa-
tion, I will be pleased to do so on request.

[Additional information submitted for the record by Mr. Morris
follows:]

MORRIS LAW OFFICE, P.C.

POST OFFICE BOX 6804
CHARLOTTESVILLE, VIRGINIA 22906

TELEPHONE (434) 293-6616
1901 PREASANT LaNg FACSIMILE (434) 2932811
CHARLOTTESVILLE, VIRGINIA 22901 E-MAIL wmorris@charlottesville.net

Tuly 26, 2007
VIA U. S. MAIL AND ELECTRONIC MAIL

The Honorable Nick J. Rahall, IT

Chairman, Committee on Natural Resources
United States House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Yesterday, in testifying before your committee as part of “The Surface Mining Control and
Reclamation Act of 1977: A 30" Anniversary Review”, I stated that, based on a report I received
from attorney Joseph Lovett, OSM’s Virginia field office had failed to respond in a timely manner
to a citizen request for inspection and enforcement alleging that an operator is conducting surface
coal mining operations without a permit. Upon retiming to my office last night, I received an
electronic mail message from Mr. Lovett forwarding a copy of an apparently timely response that
OSM made to the citizen complaint in question. Iattach OSM’s response to this letter. Information
in the message to Mr. Lovett indicates that his computer received it while he was traveling to
Washington to testify at the hearing. Therefore, neither Mr. Lovett nor I knew at the time of the
hearing that OSM had in fact responded to the citizen’s complaint.

Although I believe that I took reasonable and appropriate measures to verify my statement
before testifying to the committee, I regret that my testimony on this subject was in error. Mr. Lovett
has asked that I convey his regret as well. I am forwarding a copy of this letter to OSM with
apology.

I understand that you have left the record of the hearing open for ten days to receive
additional materials. Respectfully, I ask that you include this letter in the record as a correction to
the written statement I submitted.

Thank you for inviting me to testify at the hearing yesterday.

Sincerely,
A N s
Walton D. Morris, Jr.

Enclosures
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United States Department of the Interior
OFFICE OF SURFACE MINING

and Enfi
1941 Neeley Road, Suite 201
Big Swne Gap, Virginia 24219

Tuly 2, 2007

Kathy R, Selvage
6611 Kemper Road
Wise, VA 24293

Dear Mrs. Selvage:

Thank you for your letter dated June 28, 2007. Your letter has been assigned tracking
number CC07-130-001,

Your letter alleges violations of the Surface Mining Control and Reclamation Act
{SMCRA). In accordance with the SMCRA, we have requested that the Virginia
Division of Mined Land Reclamation (DMLR) investigate your allegations. Enclosed is
a copy of the Ten-Day Notice, sent to DMLR, which outlines the violations we believe
you allege. DMLR has ten days to investigate and take appropriate action to cause the
alleged violations to be corrected or to show good cause for not taking action.
Appropriate action and/or good cause is defined in the Federal regulations as a respanse
from the DMLR “...that is not arbitrary, capricious, or an abunse of discretion under the
State program...” If DMLR does not respond to us within ten days, take appropriate
action, or show good cause; then a Federal inspection will be condugted.

As required by 30 CFR 842.12(d), you are advised that a Federal inspection will not
occur within 15 days of receipt of your written concerns due to the processing times
required for Ten-Day-Notice preparation, issuance, response, evaluation, and possible
appeal by the State agency.

Upon final examination of the State’s response, you will be promptly informed of the
results. Ifa Federal inspection is necessary, you will be notified as fur in advance as
practicable and will be given the opportunity to accompany the Federal inspector on the
inspection. Meanwhile, if you have any further questions conceming this process, please
contact me on 276 523-4303.

Sincerely,

YA W

Tim T. Brehm
Reclamation Specialist

Eaclosures
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UNITED STATES DEPARTMENT OF THE INTERIOR|  Originating Office: Big Stone Gap Field Office
Office of Surface Mining US DO, Office of Surface Mining
Rectamation and Enforcemant 1941 Nealey Rd., Sulte 201
TEN-DAY NOTICE .

Compartment118
BigStone Gap, VA 24219 =~

Number X07-130-052.001  Tv__ 1 Tel Number: (276) 5234303

Ten-Day Noticetothe State of VA

You are notified that, as a result of Citizen Information (e.g. a federal inspection,

citizen information, etc.) the Secretary has reasan to believe that the person described below is in violation

of the Act or a permit condition required by the Act, Ifthe State Regulatory Autharity fails within ven days

after receipt of this notice to take appropriate action to cause the violation{s) described herein to be cor-

rected, ar to show cause for such failure and transmit notice of your action to the Secretary through the

originating oﬁicedesmedabove, ﬂxma Federal inspection of the surface coal mining aperation at

which the alleged viclation(s) is ing will be conducred and appropriate action as re-
quired by Section 521(a)(1) of the Act will be taken.
Pemmittce: A & G- COAL CORPORATION County: WISE
(Or Operator § Vo Famiy Lty X] surtuce
Mailing Address: P.O. BOX 1010, Wise, VA, 24293 [ tna groumd
Permit Number: _ UNKNOWN Mioe Name: [T] Other
01 NATURE OF VIOLATION AND LOCA'['ION .
tor has disturbed ro rface mine permit by DMLR,

Section of State Law, regulation or Permit 4 VAC 25-136-773.11(2)
Candition believed to have beea violated:

NATURE OF VIOLATION AND LOCATION:

Sectian of State Law, regulation or Permit
Condition believed to have been viclated:

NATURE OF VIOLATION AND LOCATION:

Section of State Law, regulation or Permit
Condition believed to have been violated:

.

=2 D
L7

Date of Notice:  07/02/2007 Signature of Avtborized Rep™e_Zene £ M0l e
6‘37’;?‘“& et Print Name and [D: Tim Brebm ID¥ 052
L 2100 D0og Y45y ITE . Towm s
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U. S. DEPT. OF THE INTERIOR
OFFICE OF SURFACE MINING

Mine Site Evaluation

] U&ntz 1
Q)
5
P

N

State Program SR
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119030 '
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e | S Sl

. i Signature: P
b. Sito Visit Time Tim Brehm ID # 052
- — o Da:
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Mine Site Evaluation
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State Program
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Company: A & G Coal Corporation Permit No: Application #1003841 Date: 7/02/07

* Narrative:

OSM Big Stone Gap Area Office received a written complaint on 7/02/07, which alleges A & G
Coal Corporation has disturbed permit application #1003841 prior to permit issnance. This
surface mine permit is Jocated on the Ison Rock Ridge area near Appalachia, Virginia. The
application is in the third permit review cyele by DMLR.

The citizen alleges the company has built roads and is clearing the mine area in anticipation of
the surface mining. The citizen also alleges DMLR has failed to conduct appropriate inspections
related to this subject disturbance.

This written complaint with Ten Day Notice X07-130-052-001 was forwarded to DMLR on
7/03/07 for i mvemgpnun The alleged violation involves disturbing the permit area prior to
obtaining a permit under 4 VAC 25-130-733.11(a).
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The CHAIRMAN. Joe.

STATEMENT OF JOE LOVETT, EXECUTIVE DIRECTOR,
APPALACHIAN CENTER FOR THE ECONOMY AND THE
ENVIRONMENT, LEWISBURG, WEST VIRGINIA

Mr. LoVvETT. Good afternoon, Mr. Chairman, and thank you for
the opportunity to appear here today.

First of all, after listening to OSM and state regulators here this
morning, one would think that all is well with environmental regu-
lation of coal mining in the Appalachian coal-bearing regions.
Sadly, nothing could be further from the truth.

Bureaucratic double-speak and sugar-coating reclamation fail-
ures, and a few carefully chosen pictures, cannot change the facts.
Mountaintop removal is destroying a huge swath of Appalachia for-
ever, and the regulators are complicit in this disaster.

The Surface Mining Act is an imperfect, but useful, law. The
problem is that the Bush Administration’s OSM has completely re-
fused to enforce that Act. The outright failure of OSM to carry out
its duties is devastating our region. In fact, I believe that if OSM
disappeared tomorrow, there would be no negative impact to the
environment. OSM has become a useless agency, and as such, has
rendered SMCRA itself useless.

Appalachian coal mining has worldwide effects. Burning coal
from only three Appalachian states—West Virginia, Kentucky, and
Virginia—accounted for approximately 15 percent of total CO,
emissions generated in the entire United States from all fossil fuels
in 2001. Burning coal produces more CO-2 per BTU than any other
energy source, and now accounts for more than 50 percent of U.S.
electricity consumption.

If you care about the future of our planet’s climate, you must
care about burning coal. Coal to liquids would be an added insult
to our region. CO-2 produced from coal to liquids is tremendous,
but it would also exacerbate mountaintop removal mining.

The coal-rich mountains of central Appalachia are home to gen-
erations-old communities, and contain beautiful hollows through
which thousands of miles of pristine and ecologically rich mountain
streams flow. Mountaintop removal mining carelessly lays waste to
our mountain environment and communities.

This deforestation is not only an ecological loss, but is a perma-
nent blow to a sustainable forest economy in a region in desperate
need of long-term economic development. Mountaintop removal has
already transformed huge expanses of one of the oldest mountain
raﬁ%fs in the world, into a moonscape of barren plateaus and
rubble.

Appalachian coal is cheap only because OSM and other agencies
ignore their duty to enforce the Act, and allow the coal industry to
pass its costs on to workers, communities, and local and state
economies, as well as the environment. The mining industry natu-
rally takes advantage of the Federal regulators’ failure to enforce
the law. One of the worst consequences of OSM’s disregard of the
law is the prevalence of these mountaintop removal mines, and the
attendant large valley fills.

Mountaintop removal mines are changing the landform of our re-
gion in a way more profound than any change occurring in the
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United States. A recent study singles out mountaintop removal and
valley fills in West Virginia and adjacent states as by far the great-
est contributor to earth-moving in the United States.

Mountaintop removal and other large surface mining operations
have been authorized by permitting authorities that have allowed
the destruction of over 2,000 miles of our streams, and have al-
lowed the destruction of over a million acres of our forests. These
headwater streams and forests, the most productive and diverse
tempered hardwood forests in the world, are valuable long-term
economic assets that are being lost forever. Future generations will
not forgive us for what we are now doing to the Appalachian Moun-
tains.

In a few decades we have destroyed mountains and forests that
have taken hundreds of thousands of years to create. Appalachian
mining may cumulatively impact 1.4 million acres, or 11.5 percent
of the area being mined, according to a Federal EIS.

I will just touch on one big problem with the OSM’s regulation,
and that is its failure to enforce the rules requiring restoration to
approximate original contour. The Act requires that the post-min-
ing land generally resemble the surface configuration of the pre-
mining land. Anybody can look at these mines and know that is not
the case. The valley fills that are part of these operations look like
no landscape on earth, much less like our Appalachian Mountains.

The agency’s continued issuance of these permits is a clear viola-
tion of the Act. There are several other violations of the Act cited
in my statement, written statement, and I won’t bother to go
through them here.

I will just summarize by saying that what we heard about rec-
lamation here today is also a sham, and I would like to take the
opportunity to invite members of this committee and its staff to
come to West Virginia to witness the devastation caused by these
mountaintop removal mines, and appreciate the incalculable harm
that OSM’s failure to enforce the Act has done to our region.

Contrary to what we heard OSM say here today, and what you
will undoubtedly hear from the industry, reclamation, to put it
kindly, is a joke in our state. You need to see it to believe it.

Thank you for your time.

[The prepared statement of Mr. Lovett follows:]

Statement of Joe Lovett, Executive Director,
Appalachian Center for the Economy and the Environment

Introduction

Good morning Chairman Rahall and members of the Committee. Thank you for
the opportunity to testify today. My name is Joe Lovett and I am the Executive Di-
rector of the Appalachian Center for the Economy and the Environment, a law and
policy center located in Lewisburg, West Virginia. I am also a lawyer who has been
attempting to enforce surface coal mining and other environmental laws that federal
and state regulators refuse to enforce in Appalachia.

From its inception in 2001, the Appalachian Center has been at the forefront of
the battle to end the abuses associated with the devastating method of coal mining
known as mountaintop removal. The Center serves low-income citizens, generations-
old communities, and local and grassroots groups of central Appalachia.

Unfortunately, it is necessary for us to direct much of our work to rein in federal
agencies, whose refusal to enforce environmental laws in our region permits the en-
vironmental devastation and community destruction that results from mountaintop
removal coal mining.
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In the abstract, the Surface Mining Control and Reclamation Act is an imperfect
but useful law. Since at least 2001, however, the Office of Surface Mining Reclama-
tion and Enforcement has refused to enforce the Act. The outright failure of OSM
to carry out its duties has had devastating impacts on Appalachia.

Appalachian coal has world-wide effects: burning coal from only three Appa-
lachian states (West Virginia, Kentucky, and Virginia) accounted for approximately
15% of the total CO, emissions generated in the entire United States from all fossil
fuel sources (including petroleum) in 2001. Burning coal produces more CO, per
BTU than any other energy source and now accounts for more than 50% of U.S.
electric consumption.

The local impacts of coal mining, particularly mountaintop removal mining, are
just as devastating to the environment of the Appalachian region as coal burning
1s to the global climate.

The coal-rich mountains of central Appalachia are home to generations-old com-
munities and contain beautiful hollows through which thousands of pristine and eco-
logically rich mountain streams flow. Mountaintop removal mining carelessly lays
waste to our mountain environment and communities. The deforestation is not only
an ecological loss, but a permanent blow to a sustainable forest economy in a region
in desperate need of long-term economic development. Mountaintop removal has al-
ready transformed huge expanses of one of the oldest mountain ranges in the world
into a moonscape of barren plateaus and rubble.

Appalachian coal is “cheap” because OSM ignores its duty to enforce the Act and
allows the coal industry to pass its costs onto workers, communities, local and state
economies, and the environment. The mining industry naturally takes advantage of
federal regulators’ failure to enforce the law. One of the worst consequences of
OSM’s disregard for the law is the prevalence of mountaintop removal mines, large
strip mines with attendant valley fills.

Mountaintop Removal Coal Mining

Disregarding human and environmental costs, mountaintop removal coal mining
as currently practiced in Appalachia eradicates forests, razes mountains, fills
streams and valleys, poisons air and water, and destroys local residents’ lives. Toxic
mine pollution contaminates streams and groundwater; hunting and fishing grounds
are destroyed. Because the large-scale deforestation integral to mountaintop re-
moval takes away natural flood protections, formerly manageable storms frequently
inundate and demolish downstream homes.

Mountaintop removal mines are changing the landform of our region in a way
more profound than is occurring in any other area. A recent study singles out moun-
taintop removal mining and valley fills in West Virginia and adjacent states as by
far the greatest contributor to earth moving activity in the United States. Hooke,
R.L. 1999, “Spatial distribution of human geomorphic activity in the United States:
Comparison with rivers, Earth Surface Processes and Landforms 24: 687-92. In
other words more earth is moved in this region than in intensively developed areas
like southern California or the Northeast corridor.

Mountaintop removal and other large scale surface mining operations have been
authorized by permitting authorities that have allowed the destruction of over 2,000
miles of Appalachian streams and more than 1,500 square miles of forested moun-
tain terrain. These headwater steams and forests (the most productive and diverse
temperate hardwood forests in the world) are valuable long-term economic assets to
the local communities and to the Nation and are being forever lost.

Environmental Impact Statement on Mountaintop Removal

Because of litigation that I brought in 1998, a programmatic Environmental Im-
pact Statement on mountaintop removal was performed by EPA, the Army Corps
of Engineers and OSM. The EIS found that present and future mining in Appa-
lachia may cumulatively impact 1.4 million acres, or 11.5% of the study area, and
that the destruction of these nearly 1.5 million acres of forest is profound and per-
manent because “unlike traditional logging activities associated with management
of hardwood forest, when mining occurs, the tree, stump, root, and growth medium
supporting the forest are disrupted and removed in their entirety.”

The EIS also determined that mountaintop removal mining causes “fundamental
changes to the terrestrial environment,” and “significantly affect[s] the landscape
mosaic,” with post-mining conditions “drastically different” from pre-mining condi-
tions. Further, mining impacts on the nutrient cycling function of headwaters
streams “are of great concern” and mining impacts to habitat of interior forest bird
species could have “extreme ecological significance.”

The EIS further concluded that mining could impact 244 terrestrial species, in-
cluding, for example, 1.2 billion individual salamanders, and that the loss of the ge-
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netic diversity of these affected species “would have a disproportionately large im-
pact on the total aquatic genetic diversity of the nation.” Finally, the EIS observed
that valley fills are strongly associated with violations of water quality standards
for selenium, a toxic metal that bioaccumulates in aquatic life. All 66 selenium vio-
lations identified in the EIS were downstream from valley fills, and no other tested
sites had selenium violations.

OSM’s response to these devastating conclusions was to further weaken its en-
forcement of the Act in Appalachia.

In 2001 and 2002, the federal agencies responsible for regulating mountaintop re-
moval weakened the EIS and did not proceed with necessary scientific studies when
they realized that the science was showing that mountaintop removal could not be
practiced without devastating the environment and economy of our region. The
agencies simply halted the economic study that was crucial to the EIS when it be-
came apparent that the results were not what OSM wanted them to be.

In sum, the EIS was supposed to demonstrate the environmental and economic
impacts of large scale strip mining on Appalachia and propose ways to protect the
environment and mitigate the impacts of mining on the region. In spite of the fact
that the environmental studies that were performed all showed significant harm to
the environment, OSM guided the other agencies involved to make permits easier
for mining operators to receive. OSM ignored the science and turned the EIS on its
head.

Because of OSM’s role in this process, we still desperately need an adequate and
impartial EIS to be performed to demonstrate the far reaching impacts this form
of mining is having on the Appalachian region.

Approximate Original Contour

The heart of the Surface Mining Control and Reclamation Act is the requirement
that mining companies must restore surface mines to approximate original contour,
or AOC. If mines are restored to AOC, the disturbed area is smaller, valley fills and
stream impacts are reduced. The Act provides that approximate original contour is
the surface configuration achieved by backfilling and grading of the mined area so
that the reclaimed area closely resembles the general surface configuration of the
land prior to mining and blends into and complements the drainage pattern of the
surrounding terrain.

Remarkably, there are few, if any, large surface mines in Appalachia that comply
with this basic requirement. Instead, mining operators, with the acquiescence of
OSM, thumb their noses at the law and create monstrous valley fills and sawed off
mountains that more closely resemble the surface of the moon than our lush, green
hills.

Mountaintop removal mines are not required to restore the post mining site to
AOC. The Act sanctioned mountaintop removal mining, but only in very limited cir-
cumstances. The Act requires that all mines be restored to AOC unless the mining
company shows that it will restore the site to an industrial, commercial, agricul-
tural, residential, or public facility (including recreational facilities) use.

Almost no postmining land in Appalachia is put to any of these uses. The post
mining land is in isolated mountain areas, the land is unstable for building and it
will no longer support native vegetation. There is no surface or groundwater avail-
able on the post mining sites because the mountain has been blown to bits. In short,
mountains and valleys have been changed dramatically in contour so that they re-
semble no surface configuration on Earth and the land is useless for future develop-
ment. Whether the mines are technically “mountaintop removal mines” or not (and
OSM has so bent the definition of “mountaintop removal” that not all mines that
have the affect of mountaintop removal mines are classified as such), almost all Ap-
palachian surface mines fit this description. OSM has not lifted a finger to stop this
complete abuse of the most important provision of the Act.

Stream Buffer Zone

Another of the most important provisions of the Act requires that no mines be
permitted unless they prevent material damage to the hydrologic balance off site
and minimize disturbance on site. OSM promulgated the stream buffer zone rule in
1983 to carry out the Congressional mandate to protect the hydrologic balance.

The buffer zone rule, 30 C.F.R. 816.57, states that no land within 100 feet of a
perennial stream or an intermittent stream may be disturbed by surface mining un-
less the regulatory authority specifically authorizes surface mining activities closer
to, or through, such a stream. The regulatory authority may authorize such activi-
ties only upon finding that surface mining activities will not cause or contribute to
the violation of applicable State or Federal water quality standards, and will not
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adversely affect the water quantity and quality or other environmental resources of
the stream.

On its face, this rule prohibits valley fills in intermittent and perennial streams
and, in 1999, a federal judge in West Virginia agreed that this is what the rule
means. That decision was reversed on appeal for purely procedural reasons—the
Court of Appeals did not reach the merits.

To protect the coal industry, OSM is in the process of trying to promulgate a new
and weaker rule to override this 25 year old rule. It is absurd to allow, as OSM
has, more than 2,000 miles of mountain streams to be permanently buried beneath
mining waste and still claim to be protecting the hydrologic balance. Rather than
weakening the rule to accommodate the mining industry, a responsible agency
would force the industry to conform to the law.

Cumulative Hydrologic Impacts

OSM is also charged with protecting the cumulative hydrological integrity of the
mining region. Again, OSM utterly fails to discharge its duty to assure that states
are performing adequate cumulative hydrological impact analyses as the Act re-
quires. For example, according to information released by the Corps, by 2001 as
much as two percent—1,208 miles—of streams in Appalachia had been buried or di-
rectly harmed by valley fills and over 1.5 million acres of forest had been destroyed.
This amounts to 11.5 percent of the land area in the region encompassing eastern
Kentucky, southern West Virginia, western Virginia, and areas of eastern Ten-
nessee. As a result of this destruction of headwater streams, mountaintop removal
mines cumulatively devastate aquatic ecosystems. OSM has not attempted (and has
not forced the states to attempt) to analyze and minimize the environmental harm
of past, present, and reasonably foreseeable future surface mining operations in Ap-
palachia. These impacts include total elimination of all aquatic life in buried
streams, negative impacts on the proper functioning of aquatic ecosystems (includ-
ing fisheries located downstream of mountaintop removal mining operations), and
impairment of the nutrient cycling function of headwater streams.

For example, in the Coal River watershed in West Virginia, existing and pending
surface mining permits cover 12.8% of the watershed. In the Laurel Creek of the
Coal River watershed, existing and pending surface mining permits cover 28.6% of
the watershed. Surface mining permits including valley fills cover 14.5% of first
order streams and 12% of all streams in the Coal River watershed and surface
mining permits including valley fills cover 37.3% of first order streams and 27.9%
of all streams in the Laurel Creek watershed.

The United States Fish and Wildlife Service recognizes that mountaintop removal
mining results in forest loss and fragmentation that is significant not only within
the project area, but also regionally and nationally. In particular, the mines cause
a fundamental change in the environment from forestland to grassland habitat,
cause significant adverse impacts to the affected species, cause loss and/or reduced
quality of biodiversity, and cause loss of bird, invertebrate, amphibian, and mamma-
lian habitat.

When Congress passed the Surface Mining Control and Reclamation Act in 1977,
it thought that it was enacting a law to protect the environment and citizens of the
region. OSM has used, and has allowed the states to use, the Act as a perverse tool
to justify the very harm that Congress sought to prevent. The Members of Congress
who voted to pass the Act in 1977 could not have imagined the cumulative destruc-
tion that would be visited on our region by the complete failure of the regulators
to enforce the Act.

Higher and Better Use and Topsoil

The Act requires that all postmining sites be restored either to conditions that are
capable of supporting the uses they were capable of supporting before any mining
or to higher or better uses. The Act also requires operators to save and replace the
topsoil found on the mining site.

Again, OSM’s record here is dismal. Our mountains have been reduced to
scrubland that will not support native hardwood tree species. Far from requiring a
higher or better use of that land, OSM has acquiesced to allowing operators to turn
the most productive temperate hardwood forests in the world into useless and un-
productive grasslands. One of the reasons for the sham reclamation practices that
are common practice on Appalachian surface mines is OSM’s failure to assure that
operators save and reuse the topsoil. Very few, if any operators, save the topsoil as
the law requires. Instead, they are permitted to use “topsoil substitutes” and dump
the irreplaceable topsoil into the bottoms of valley fills.
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Economics

Mountaintop removal is also devastating the economy of the coal bearing regions
of Appalachia. In 1948, there were 125,669 coal mining jobs in West Virginia and
168,589,033 tons of coal mined. In 1978, there were still 62,982 coal mining jobs in
West Virginia with only 84,696,048 tons mined. By 2005, however, only 17,992 of
these jobs remained despite the fact that coal production had again risen to
159,498,069 tons mined.

So, although coal production today is roughly the same as it was sixty years ago,
the number of coal mining jobs has decreased by more than 85%. This job loss has
been driven not by environmental production or decreased production, but by coal
operators themselves who have replaced workers with machines and explosives.
McDowell County, which has produced more coal than any other county in West Vir-
ginia, is now one of the poorest counties in the Nation. Far from being an economic
asset to communities, mountaintop removal devastates economies wherever it oc-
curs.

Summary

With increasing global demands for energy, the oppressive influence of “big coal”
has not weakened in our region since 1977. As the price of coal increases and so-
called “clean coal” and coal conversion technologies are promoted, the pressure to
evade the law and recklessly permit mines will increase. The peak of world oil pro-
duction, the political vulnerability of the world’s oil supply, and the increased price
of oil has quickly transformed the economics of the “coal to liquids” industry. The
United States has the largest coal reserves in the world and we must control our-
selves to protect the Earth and our region.

There is no such thing as “clean coal.” Increased burning or liquefying of coal will
produce unsustainable levels of carbon dioxide. Mountaintop removal mining de-
stroys forever central Appalachia’s communities, forests, streams, and wildlife. The
region is a “hot spot” for migratory birds and the giant holes now being opened in
the forest canopy by mountaintop removal mining are devastating important popu-
lations of migratory birds. To compound the problem, as the price of coal rises, coal
operators are today mining coal that until now was too expensive to recover in the
past. As the price of coal increases or as mining technology becomes more “efficient,”
coal seams that were off limits in the past are coming on line. Mining those more
“marginal” seams is even more environmentally harmful as coal operators are able
to blow up more mountains and move more earth to get at ever thinner and deeper
coal seams. The nation is at a tipping point on energy and climate change policy
and the impacts of coal mining on Appalachia are an essential consideration in the
development of an environmentally responsible energy policy.

Conclusion

I am pleased to see that this Committee is conducting this hearing on the thir-
tieth anniversary of the Act. I hope that it will actually take action to compel OSM
to discharge its duties. The absence of energetic oversight invariably leads to prob-
lems, particularly with agencies like OSM that have close ties with the industries
that they regulate.

Finally, I would like to take this opportunity to invite members of the Committee
and its staff to travel to West Virginia to witness the devastation caused by moun-
taintop removal to help you appreciate the incalculable harm that OSM’s failure to
enforce the Act has done to our region. We would be pleased to provide flyovers of
mountaintop removal areas and to arrange meetings with community members
whose lives and property are severely impacted by the illegal mountaintop removal
mines that OSM refuses to regulate.

The CHAIRMAN. Mr. Wright.

STATEMENT OF BRIAN WRIGHT, COAL POLICY DIRECTOR,
HOOSIER ENVIRONMENTAL COUNCIL, INDIANAPOLIS,
INDIANA

Mr. WRIGHT. Thank you for this opportunity to speak. My name
is Brian Wright; I am the Coal Policy Director for Hoosier Environ-
mental Council, a statewide organization in Indiana that rep-
resents over 25,000 members.

In the nine years that I have worked for the Council, I have
spent thousands of hours reviewing mining permits, ground-to-sur-
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face-water monitoring records, and scientific studies and govern-
ment reports on the disposal of coal combustion waste in mines. I
have also spoken with numerous citizens in Indiana and across the
country on the impacts of mining on their homes, quality of life,
and environment.

I have come here to speak on behalf of residents in the Illinois
coal basin, which stretches from Illinois into southwest Indiana.

While SMCRA has addressed some of the most damaging mining
practices within the coal basin, coalfield residents must still con-
tend with contamination, loss of local groundwater, lasting damage
to homes, unresponsive regulatory agencies, large-scale open dump-
ing of coal combustion waste in the mines, and growing concern
about damage from longwall mining.

In 1977, the U.S. Congress decided that it would no longer allow
the coalfields of this country to be treated as sacrifice zones, and
coalfield residents to be treated as second-class citizens. So has
SMCRA lived up to these intended purposes in the Illinois coal
basin? It has the skeleton of a good law, but in many areas SMCRA
still lacks the muscles and teeth needed to adequately protect coal-
field communities and their environment.

For example, SMCRA lays the groundwork for good groundwater
protection, but the language in SMCRA remains too vague to offer
meaningful protection for this vital resource.

As you brought up earlier with the language of the approximate
original contour and the fact that it has never been clearly defined
in the law, SMCRA and Federal regulations have never defined the
provisions and requirements for groundwater protection.

SMCRA requires mines to minimize disturbance within the
mined area to the hydrologic balance, and prevent material damage
outside of the mine to groundwater, but has never defined either
of these terms. As a result, state agencies have been given too
much wiggle room in how to interpret these standards.

Illinois and Indiana groundwater rules are written in such a way
as to turn mine areas into sacrifice zones once again. During the
mining process, no standards actually apply within the mined area.
In the case of Indiana, any contamination that occurred in the
mine would have to migrate 300 feet beyond the mine area and all
the mine operations before any regulatory action would be applied.
By that time, the contamination would be so well established that
it would be extremely difficult to take any meaningful action.

Once bond release occurs, in both states the groundwater re-
ceives a permanent designation as impacted by the mines, and the
groundwater standard within those mine permit areas becomes the
amount of contamination caused by the mining. There is no nu-
meric standard holding them to minimizing contamination within
the mine area, or preventing material damage outside.

Both of these rules were given full approval by the Office of Sur-
face Mining, despite their clear contradiction to the regulations and
intent of SMCRA.

Coalfield residents are supposed to receive help from their state
agencies when they have a complaint about blasting, water loss, or
other damage from the mine. And regardless of the area of the
country, the mining agency or official or the mining company in-
volved, I have heard the same consistent story time and time again
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from coalfield residents. No matter how well they can document the
damage to their property, both the agencies and the mining compa-
nies continue to dismiss their complaints, or perform token actions
which truly don’t address the damage.

Citizens consistently find themselves placed in an adversarial re-
lationship with the very agencies that are supposed to be pro-
tecting their interests.

In addition to all of these existing problems, coal mines in the
Midwest and throughout the country are now being used as open
dumps for vast quantities of coal combustion waste. SMCRA was
never designed to regulate these types of dumping operations, and
coalfield residents have been forced to fight an unjust double stand-
ard when it comes to dumping in minefields. Disposal practices
that would not be allowed anywhere else—for example, mass
dumping in direct contact with groundwater—are allowed in the
coalfields, strictly on the basis the dumping is occurring in mines.

While OSM has called for a rulemaking on this practice, based
on my experience with the Office of Surface Mining and state
mining agencies coming from years of being involved in public fo-
rums, OSM conferences on mine disposal, and other rulemakings,
state rulemakings throughout the last nine years, I can say with
complete confidence that coalfield residents will not get meaningful
protection for their health and their water unless you step in to de-
mand that protection.

The very recommendations given in National Research Council’s
report on mine disposal are almost word-for-word regulations that
citizens have been struggling for years to try and get in their own
states, only to have OSM and state agencies fight them at every
step of the way and oppose those types of safeguards. To now ex-
pect them to immediately do a 180-degree turn and turn around
and support those recommendations from the National Research
Council I found somewhat unbelievable.

Concern has come up that is not being taken care of in any way,
shape, or form by the local agencies is underground longwall min-
ing. This is a serious concern to the citizens I contacted in Illinois,
getting prepared for this testimony.

Unlike traditional coal mining, longwall mines are allowed to
completely collapse. This can lead to subsidence that can drop the
ground as much as four to five feet on the surface. In Pennsyl-
vania, subsidence from longwall mines has damaged homes, de-
stroyed streams, and ruined farmland. The Illinois DNR refuses to
accept any sort of regulatory authority over the surface impacts of
these mines.

We ask that you please consider taking the following steps to
give SMCRA the muscles and teeth it needs to adequately protect
coalfield communities and their environment.

Number one. Defining what it means to minimize disturbances
and prevent material damage to the hydrologic balance.

Create better oversight of the state agencies.

Require national regulations on mine disposal that at a min-
imum incorporate the recommendation of the National Research
Council’s report, managing coal combustion residues in mines.

And pass requirements to minimize surface impacts from
longwall mining.
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Thank you.
[The prepared statement of Mr. Wright follows:]

Statement of Brian Wright, Coal Policy Director,
Hoosier Environmental Council

Members of the Natural Resources Committee:

Thank you for this opportunity to speak on this important issue. My name is
Brian Wright. I am the Coal Policy Director for Hoosier Environmental Council, a
statewide environmental organization in Indiana that represents over 25,000 mem-
bers. In the 9 years I have worked for the Council, I have spent hundreds of hours
reviewing permit applications and ground and surface water monitoring records for
Indiana coal mines. I have spoken with numerous citizens in Indiana and across the
country about the effects of mining on the property rights, quality of life, health,
and environment, and witnessed first hand damage to homes that coalfield citizens
assert is from blasting at nearby coal mines. I have also played a central role in
national campaigns to create national regulations on the disposal of power plant
wastes in coal mines.

Introduction

My comments are presented on behalf of coalfield residents and citizen advocacy
groups in the Illinois coal basin. The basin stretches through southern Illinois and
southwest Indiana. Mining in the area is mostly done by surface mining, but the
number of underground mines is growing in both states. While SMCRA has ad-
dressed some of the most egregious mining practices, coalfield residents must still
contend with contamination and loss of local ground water, blasting damage to
homes, unresponsive regulatory agencies, large scale open dumping of industrial
wastes into mines, and growing concern about subsidence from longwall mining.

In 1977, the U.S. Congress decided that it would no longer allow the coalfields
of this country to be treated as sacrifice zones and coalfield residents to be treated
like second class citizens. SMCRA was passed with the goal that the mined land
be returned to original or better uses instead of being reduced to moonscapes, that
ground and surface water quality and quantity be protected instead of being ren-
dered too acidic to support life, and that the homes and quality of life of coalfield
residents would be protected instead of damaged or destroyed in the name of ex-
tracting the coal. In order to ensure that SMCRA was carried out properly, require-
ments for public participation were put into place in order to ensure citizens could
hold mining companies and state and federal agencies accountable when mining
laws and regulations were not followed.

So how effective has SMCRA been in protecting the property rights, quality of life,
and environment of the residents of the Illinois coal basin from modern day mining
operations? SMCRA has the skeleton of a good law, but in many areas it lacks the
muscles and teeth needed to adequately protect coalfield residents and the environ-
ment. In the rural areas where these mines are located, ground water most often
makes up the only reliable source of water for residents. SMCRA lays the ground
work for good ground water protection. However, the language in SMCRA remains
too vague to offer meaningful protection to this vital resource.

The law contains protections for homes from blasting damage, but I have visited
many homes and received many complaints from coalfield residents who watch as
large cracks appear in their walls and their foundation after the mines move in.
When they bring these damages to the attention of the state mining agency, the
damage to their homes is dismissed as the house settling. In our experience, coal-
field residents are left feeling despair and hopelessness as no amount of documenta-
tion or evidence seems to change the state agencies explanation to the damage to
their homes.

Regardless of the area of the country, the mining agency or official, or the mining
company, I have heard the same consistent story time and time again from coalfield
residents: agencies and mining companies dismiss the complaints of citizens no mat-
ter how well they can document damage to their property. Whether it is an issue
on blasting damage to homes, harm to wells, or a rulemaking issue, citizens consist-
ently find themselves placed in an adversarial relationship with the very agencies
that are supposed to be protecting their interests.

Citizens seeking relief through the permit appeal process find the deck stacked
against them. Even in instances where citizens can clearly document where a per-
mit application fails to meet state and federal requirements, the state agencies still
consistently side with the mining company. Citizens are then forced into devoting
scarce resources into fighting the uphill legal battle of convincing the agency’s own
judges that their agency has acted in error in granting a deficient permit.
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Beyond these threats and challenges posed to coalfield residents, there are two
practices never envisioned by the writers of SMCRA that are becoming increasingly
common in the Illinois coal basin. Coal mines in the Midwest and throughout the
country are being used as open dumps for vast quantities of power plant wastes.
SMCRA was never designed to regulate these types of dumping operations. Coalfield
residents have been forced to fight an unjust double standard when it comes to
dumping in mines. Disposal practices that would not be allowed anywhere else such
as disposal into direct contact with groundwater are allowed in the coalfields. The
National Research Council, in their 2006 report “Managing Coal Combustion Resi-
dues in Mines”, found that national regulations are needed to prevent harm to the
health of coalfield residents and their environment.

Based on my experience with the Office of Surface Mining (OSM) and state
mining agencies, I say with complete confidence that coalfield residents will not get
meaningful protection for their health and their water unless you step in and de-
mand that protection. For years, OSM and state agencies have fought against cit-
izen requests for regulations similar to the recommendations made in the OSM re-
port.

Mining companies in the Midwest are increasingly turning to underground min-
ing. If these companies decide to use the longwall mining method, there are no fed-
eral laws or regulations in place to protect coalfield residents from the surface im-
pacts of longwall mining. Unlike traditional coal mining, which leaves pillars in
place to prevent collapse, longwall mines are allowed to collapse. This can cause the
ground to drop as much as 4-5 feet. The subsidence from longwall mines has dam-
aged homes, destroyed streams, and ruined farmland. The Illinois and Ohio Farm
Bureaus have passed resolutions calling for regulations on longwall mining out of
concern over the damage this mining method could cause to prime farmland and
historic farms in the Midwest. SMCRA must be amended to regulate all surface im-
pacts from underground mines. Otherwise, citizens are helpless towards protecting
their property and their environment from the impacts of longwall mining.

Ground Water Protection

Federal mining regulations require that coal mines “minimize disturbance of the
hydrologic balance within the permit and adjacent areas, prevent material damage
to the hydrologic balance outside the permit area, to assure the protection or re-
placement of water rights, and to support approved postmining land uses.” (30 CFR
Sec. 816.41) The regulations also require that the mine conduct a thorough, site spe-
cific analysis of the local ground and surface water resources, the cumulative
hydrological impact assessment (CHIA). If the water source of a landowner does be-
come contaminated, the mine owner is required to replace it. These requirements
create the good framework for protection of ground water resources in the coalfields,
but in reality these regulations have been inadequately applied in order to protect
the water of coalfield residents in the Midwest.

SMCRA and its associated regulations have never defined what it means to mini-
mize disturbance within the permit area or prevent material damage. As a result,
state programs are given too much latitude in deciding when a problem actually oc-
curs. The Indiana ground water rule (327 IAC 2-11) makes it almost impossible to
properly enforce these regulations. While the mine operation is occurring, a ground
water management zone is established that extends 300 ft. from the mined area in
all directions. Ground water standards are only applied at the boundary of the
ground water management zone or beyond. No standards apply within the ground
water management zone. This means that any contamination must migrate 300 ft.
from the mine or the mine property boundary before any standards would be ap-
plied, meaning that any ground water pollution will be well established by the time
it is subject to regulation.

Once the mine has achieved bond release, the permit area of the mine becomes
designated as limited class ground water (327 IAC 2-11-4(d) (1)). The standards for
this area become the existing levels of contamination within the mined area at the
time of bond release. This rule runs completely counter to the requirements and in-
tent of SMCRA. Instead of setting standards and requirements to prevent the con-
tamination, the state allows existing levels of contamination to lower the bar and
water quality.

Federal and state mining law require that mined land be reclaimed to original
or better uses. 30 U.S.C.A. §1265; Ind. Code §14-34-10-2. However, the adopted
ground water rule will automatically designate all ground water in mined areas
damaged by the mining activities. Under this Rule, no mine can return an area to
original or better uses if those uses relied on ground water, in violation of the fed-
eral and state SMCRA requirements.
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Under SMCRA, all mining operations must also “minimize the disturbance to the
prevailing hydrologic balance at the mine-site and in associated offsite areas and to
the quality and quantity of water in surface and ground water systems both during
and after surface coal mining operations and during reclamation.” 30 U.S.C.A.
§1265(b) (10); Ind. Code §14-34-10-2 (13). Indiana’s rule eliminates any incentives
to minimize impacts to ground water quality because the area will be designated
as limited upon bond release. Furthermore, Section 4 of the Rule contemplates that
the limited classification may apply to an undefined zone of influence around a coal
mine area, outside the 300 ft. limit.

The Indiana Department of Natural Resources has stated that the limited use
designation will not change the requirements for reclamation, but Section 4 of the
Rule clearly states that the limited use designation will have an impact on Ind.
Code §14-34-4-7, coal mine permit or approval. Section 7 states what is expected
of the mine operator in terms of protecting ground water in order for the permit
to be approved. The fact that this section of mining law is affected by the limited
use designation would seem to indicate that a lesser expectation of ground water
protection would result. It is reasonable to expect some impact upon ground water
within the mined area, but this rule would make mined areas permanent sacrifice
zones in regards to ground water.

Indiana is not the only state that seems to remove mines from any accountability
to ground water standards. The Illinois ground water rule (35 IAC 620) is similar
to the Indiana rule. No ground water quality standards apply for inorganic constitu-
ents and pH within the area covered by the cumulative hydrologic impact area while
the mine is in operation (35 IAC 620.450). Once bond release occurs, the ground
water for mined areas is classified as “other groundwater”. The standard for this
classification is the existing level of contaminants present in the mine area. This
classification is also extended to coal mine refuse disposal areas not contained with-
in an area from which overburden has been removed, a coal combustion waste dis-
posal area at a surface coal mine, or an impoundment that contains sludge, slurry,
or precipitated process material at a coal preparation plant (35 IAC 620.240).

It would be unrealistic to assume ground water in mined areas will remain in
pristine condition. There should be a qualitative, numeric standard in place that es-
tablishes a clear line when an unacceptable amount of contamination occurs.
SMCRA only creates a narrative standard and gives no real clarification on this
issue. Without any real measure of when mines violate the ground water protection
provisions of SMCRA, there is no accountability toward protecting the water of coal-
field communities. When the drinking water of coalfield communities is at stake, the
decision of when action needs to be taken should not be left to opinion. SMCRA
needs to be amended to provide a clear, defined point where enforcement is needed.

In order to determine how to go about minimizing the damage to water resources
within the mine area and preventing material damage outside the permit area, each
mine is expected to complete a cumulative hydrological impact assessment (CHIA),
which evaluates the probable impacts to the area’s ground and surface water due
ti)l minirllig. The CHIA should examine site specific information in order to accomplish
this task.

HEC reviewed five CHIAs prepared by the Indiana regulatory agency that covered
mines in five separate counties across a large geographical area. In all five, almost
identical boiler plate language was used to describe the geologic conditions, the geo-
chemistry of sites and effects on groundwater after mining. None contained the de-
tailed site-specific analysis required before a responsible determination can be made
of the possible impacts on the ground and surface water and how to best minimize
these impacts. All five CHIAs assumed that the mine had a clay layer to prevent
downward migration of water. Not one contained any analysis—much less acknowl-
edgement—that water moves sideways and downgradient.

There is little if any aquifer specific information in Indiana’s strip mining permits;
The state does not require that different aquifers be sampled individually for qual-
ity, or that bale tests or pump tests be performed on aquifers individually to deter-
mine their permeability, rate of flow or connections with other aquifers. The state
is not requiring that recharge rates be calculated for individual aquifers or cumula-
tively for all aquifers in the area to be mined. The state assumes that the direction
of ground water flow is according to the structural contour of the layers of earth,
or simply quotes the U.S. Geological Survey’s estimate for general flow of ground
water for the entire region. Indiana does not require that static water levels be
mapped from individual aquifers to determine direction of flow. Without this aquifer
specific information, a proper analysis of the possible impacts of the mining on near-
by wells is not possible.

All five assessments also made the statement that the mine area had very little
ground water regardless of the number of ground water users in the area. For exam-
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ple, the CHIA for the Farmersburg mine, permit # S-287-1, made this declaration
despite the presence of hundreds of households within 5 miles of the northern end
of the mine that used ground water as their primary source of drinking water.

The CHIA was supposed to be a valuable tool in addressing site specific ground
water concerns at each mine. Instead, these assessments have become boiler plate
reports used to belittle ground water concerns rather than address them. Without
numeric standards in place or adequate site characterization, the drinking water
supply for numerous coalfield communities is not being adequately protected.

Citizen Participation

When SMCRA passed in 1977, it included ground breaking language on citizen
participation. Citizens were given the right to actively participate in the permitting
process, the right to file a Lands Unsuitable for Mining Petition (LUMP), the ability
to hold agencies accountable when the law is not properly enforced, and the ability
to recover legal costs when they are forced to take legal action to ensure proper en-
forcement. Citizens were given tools including pre-blast surveys in order to protect
their homes from blasting damage. The rights granted to citizens are one of the
most important parts of SMCRA.

These rights are not being upheld by the state agencies. I spoke with a number
of Illinois residents while doing research for this testimony. They have all encoun-
tered stonewalling, refusal to accept citizen petitions, refusal to hold a public hear-
ing, and long delays in the administrative appeals process that can last for years
by the Illinois DNR. The citizens of Indiana have encountered similar tactics from
the Indiana DNR. In fact, lack of good public participation was the most consistent
complaint I have heard from Illinois residents.

For example, at the closed Monterey Mine 2, ExxonMobil refused to place an im-
permeable cap over their 30 million cubic yard coal waste pile, claiming the pile
wasn’t contaminating the groundwater off-site even though high levels of arsenic
were being detected in nearby drinking water wells. In 2002, Illinois DNR ignored
the request for a Public Hearing about the high hazard dams that contain the
waste. In 2003, The DNR granted a public hearing on the reclamation plan, but re-
fused to answer any of the public’s questions on the plan.

In 2003, the reclamation plan was approved despite the fact that the mining com-
pany did not tell where the monitoring wells on the site were located. Illinois DNR
itself admitted in its own evaluation that this made it impossible to determine
whether any possible contamination was migrating off site. Without this data, there
is no way to address whether the reclamation plan adequately addressed possible
ground water contamination at the site. The reclamation plan has been under ap-
peal for over 4 years. The appeal is now at the federal level. Meanwhile, the first
off-site sampling of the groundwater by the mine was performed in 2006 and
showed contamination.

In August 2005, Illinois DNR found that the pipeline the mining company had
been operating to pump diluted contaminated groundwater into the Kaskaskia River
was an on-going regulated activity. As a result, the public had a right to a public
hearing on the pipeline. Illinois DNR had agreed to hold a hearing, but backed down
when ExxonMobil filed extensive legal briefs arguing against the need for a hearing
and designation of the pipeline as regulated under mining law. DNR sent the legal
arguments to the OSM for review, who found that the mine arguments were not
valid. In December 2006, Illinois DNR nevertheless changed their position in favor
of the mine. The appeal of that decision is still underway.

In a recent case in Indiana, citizens appealed the issuance of the mining permit
for Vigo Coal Company’s Chili Pepper Mine. The appeal was based on the fact that
the mine permit application did not have all necessary documents required for ap-
proval of the permit. Indiana regulations (312 IAC 25-4-23) clearly require that the
mine list the permit numbers or permit application numbers for other necessary
permits. Even though the language of the regulation is clear and unambiguous, the
Indiana Natural Resources Commission ruled in favor of the Indiana DNR on the
grounds that the Commission always defers to agency interpretation of the regula-
tions. The Natural Resources Commission is supposed to be the rulemaking body
over the Indiana DNR, and is the final step in the administrative appeal process.
Yet, they admitted in the public hearing on this appeal that they will always defer
to agency opinion.

The citizens filing the appeal did not have the resources to appeal the case to the
state’s courts so the precedent is established that agency interpretation of regula-
tions will be a deciding factor in appeal cases. This has the effect of making any
citizen appeal of a DNR decision a lost cause from the state unless they have the
resources available to pursue the multi-year appeal process through the state and
possibly federal courts. In short, the appeal process in Indiana is broken.
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For the sake of brevity, I have only included two examples of how the permit ap-
peal process has been skewed against citizens. More can be provided to the com-
mittee upon request. Coalfield residents wishing to appeal a permit must fight the
uphill battle of convincing the agency’s own judges to rule that their agency has
acted in error. Before they can reach any truly independent court, they must spend
a large amount of time and money going through the administrative process. This
system does not provide true oversight.

Power Plant Waste Disposal

Coal mines across the country are increasingly used as dump sites for coal power
plant wastes (PPW). The disposal of millions of tons of PPW raises unique problems
and issues that are very different from those created by mining. SMCRA is simply
not written with the intent of ever regulating such disposal operations. State regula-
tions and policies on mine disposal of these wastes consistently fail to enact the
most basic environmental safeguards needed to adequately protect human health
and the environment. Disposal practices that would be forbidden under solid waste
laws for the same wastes are approved in mines.

The National Research Council (NRC) did a thorough study of the placement of
PPW in mines throughout the country, “Managing Coal Combustion Residues in
Mines” (2006). The study found that “enforceable federal standards are needed for
the disposal of [coal combustion residues] in minefills to ensure that states have
specific authority and that states implement adequate safeguards.” The report found
major deficiencies in existing state regulations on mine placement including inad-
equate waste and site characterization and the lack of enforceable performance
standards.

The focus of SMCRA and the regulatory agencies in regards to protecting water
quality is preventing acid mine drainage, which results from the oxidization of sul-
fur and iron deposits in the mine overburden. PPW, on the other hand, presents
completely different kinds of concerns and thus requires very different solutions.
The major concern with PPW is that wastes have the potential to produce toxic lev-
els of a number of different pollutants when they come into contact with water.

The NRC’s report found that “high contaminant levels in many [coal combustion
residues] leachates may create human health and ecological concerns at or near
some mine sites over the long term.” PPW contains concentrated levels of different
pollutants including arsenic, cadmium, lead, selenium, boron, and sulfates. Dozens
of scientific studies have found that contamination from PPW can cause deformities,
reproductive problems, and death in mammals, fish, and reptiles. Despite all the
available evidence of contamination problems from PPW, most state mining agencies
refuse to admit that any threat is posed to ground and surface water quality by
these wastes.

The OSM has announced that it will be conducting a rulemaking on the place-
ment of PPW in mines. We are thankful to OSM for starting the process of devel-
oping these regulations, but we have serious concerns whether the OSM will develop
regulations that offer a sufficient level of protection to citizens beyond the status
quo. For many years, OSM and state agencies have vehemently opposed citizen re-
quests to enact regulations similar to the recommendations made in the NRC re-
port. In order to ensure that the proposed federal regulations adequately protect
human health and the environment, HEC believes the following elements must be
included into the rule:

The proposed rule must include the basic requirements of the Resource Conserva-
tion and Recovery Act (RCRA). The disposal of large quantities of PPW raises
unique problems and issues that are very different from those created by mining.
The proposed rule must include the basic safeguards laid out in the federal waste
rule, the Resource Conservation and Recovery Act (RCRA), such as separation of the
wastes from ground water, long-term ground water monitoring, and corrective action
standards in order to ensure that these disposal operations are managed properly.
Incorporation of RCRA into the rule will also ensure that citizens will receive a con-
sistent level of protection for their health, water, and environment regardless of
what kind of disposal facility they live next to.

The current system of some disposal sites being regulated under RCRA and some
under SMCRA has resulted in a double-standard for citizens living next to mine dis-
posal sites in violation to their right of equal protection under the law. Coalfield citi-
zens have been exposed to disposal practices at mines that would be in violation of
RCRA such as open dumping into direct contact with groundwater. We therefore ask
that OSM choose its recommended options of either a joint SMCRA and RCRA rule
on mine disposal or a RCRA Subtitle D rule that is enforceable through SMCRA
permits. These options are necessary to ensure a rule that provides adequate and
equal protection to coalfield citizens.
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The regulations should include at a minimum the basic environmental safeguards
recommended by the National Research Council study. These safeguards include
waste characterization, site characterization, monitoring, standards for clean ups,
and public input requirements. The study also recommends that contact between
the wastes and water be minimized. We believe this would be best achieved by a
requirement to prohibit disposal of the wastes below the pre-mining ground water
table. These requirements should be enforced regardless of whether the PPW is
being dumped or used for “reclamation” in active or abandoned mines.

OSM should adhere to the Federal Advisory Committee Act (FACA) process in
order to ensure that all stakeholders are brought to the table for an open discussion
of the proposed rule. Coalfield residents and citizens groups have been underrep-
resented at numerous OSM forums on the issue of mine placement of PPW. These
stakeholder groups deserve adequate representation in discussions of the proposed
rule. We ask that regional public hearings be held on the proposed rule to ensure
citizens have adequate opportunity to voice their concerns.

Longwall Mining

In Ilinois and Ohio, homeowners and farmers are very concerned about the in-
creased use of longwall mining. Unlike traditional room and pillar mining, longwall
mining removes the entire coal seam in thousand foot long panels beneath an area
that can extend for tens of thousands of acres. The mines are allowed to subside,
which can cause the surface to sink as much as four to five feet. Illinois DNR has
claimed that it has no authority over longwall mines even though SMCRA regulates
the surface impacts of underground mining (30 USC 1266).

The subsidence from longwall mining has caused a number of serious problems
in Pennsylvania. Houses have suffered severe damage including being pulled off
their foundation, fallen chimneys, broken window and door frames, and broken
water and gas pipes. Longwall mining can also have a serious effect on ground and
surface water. The subsidence can cracks to form in aquifers, which leads to dried
up wells and springs. On the surface, it can alter the flow of streams, turning the
waterways into isolated pools.

The major concern for residents of Montgomery County Illinois will be the impact
on farmland. Many of the farms in the area are centennial farms that have been
owned by families for generations. In Pennsylvania, longwall mining has altered
drainage patterns and rendered farmlands too wet to be farmed. Over 27,000 acres
of the farmland in this county is in bottomlands and subsidence of four feet would
most likely disrupt drainage ways, and lead to more flooding of the farms. Subsid-
ence from longwall mining has also opened up cracks and deep fissures in crop and
pasture land that pose serious hazards to livestock and farm equipment.

The Illinois DNR has repeatedly refused to address citizen concerns about possible
damage to their homes and farms on the grounds that SMCRA does not give them
the authority to regulate underground mines. Citizens in Montgomery County have
filed a petition to designate the area as lands unsuitable for mining. The Illinois
DNR has denied the permit repeatedly on the grounds that it cannot accept such
petitions for underground mines, but this would appear to directly contradict their
own regulations, which declare the “An area shall be designated as unsuitable for
all or certain types of mining operations.” (225 ILCS 720/7.02)

The Illinois DNR seems to be completely unwilling to take any sort of regulatory
action in regards to longwall mining. This situation leaves citizens with no recourse
for protecting their homes and their property from possible damage from longwall
mines. Coalfield residents in Pennsylvania have also experienced the same resist-
ance from their state agency. Congress must take action to protect the property
rights and environment of citizens potentially impact by these mines. Currently,
mines are given a green light to damage peoples’ property.

Conclusion

While SMCRA is at its core a good law, the language needs to be strengthened
in many places in order to adequately protect coalfield communities and their envi-
ronment. The need for coal is not going away anytime soon, but that need must not
grant companies a license to damage homes, quality of life, and drinking water.

We ask that you please consider taking the following steps to give SMCRA the
muscles and teeth it needs to adequately protect coalfield communities and their en-
vironment:

e Define what it means to minimize disturbances and prevent damage to the hy-

drologic balance

o Create better oversight of the state agencies
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e Require national regulations on mine disposal that at a minimum incorporate
the recommendations of the National Research Council’s report Managing Coal
Combustion Residues in Mines

e Adopt requirements to minimize surface impacts from longwall mining

Thank you for the opportunity to testify on this important law.

The CHAIRMAN. Ms. Pfister.

STATEMENT OF ELLEN PFISTER, ON BEHALF OF THE

NORTHERN PLAINS RESOURCE COUNCIL AND THE
WESTERN ORGANIZATION OF RESOURCE COUNCILS,
SHEPHERD, MONTANA

Ms. PrISTER. Mr. Chairman, members of the Committee, thank
you for the opportunity to testify today on the 30th anniversary of
this landmark legislation.

I am Ellen Pfister, a rancher from the Bull Mountains North of
Shepherd, Montana. Unlike most, if not all, of you here today, I
own property that is the subject of an ongoing coal permit.

I first testified before this committee in September 1972 in sup-
port of Representative Kenneth Heckler’s bill for a temporary ban
on strip mining. At that time, strip mining was proposed for the
north end of our ranch. Like many others who were involved in the
passage of SMCRA, I was naive enough to believe that the law
would be enforced, and that I could go on about my life.

From 1988 through 2007, I have been involved with the permit-
ting process for a speculative longwall mine that will undermine
part of my property. Right now it is shut down for lack of money,
but, like cancer, it has not gone away yet.

SMCRA is a good law as far as it goes. It has resulted in the re-
garding of a great many spoils areas and revegetation of those
areas, with varying degrees of success.

But the three biggest failures in SMCRA are the failure to in-
clude the reclamation of surface effects of longwall mining beyond
the mine adit areas, the failure to anticipate the expansion of
mountaintop removal, and the failure to reclaim underground
water resources by minimizing damage to them. The first two are
omissions from the law, and the third is a failure to adequately en-
force the law.

In the West we don’t have mountaintop removal, but we have aq-
uifer removal, because surface mining in the West is mining the
aquifer. The damage mountaintop removal does is spectacular, like
beheading a person. Longwall and aquifer mining are like dying of
pancreatic cancer. One death is much more spectacular and visual,
but one is just as dead from cancer.

The failure to protect our water resources is connected to overall
reclamation rates in the West that are abysmal. OSMRE data
shows only about 6 percent as much acreage reclaimed as mined
in the West over the last 10 years.

Western Organization of Resource Councils and the Natural Re-
source Defense Council will be releasing a report next Friday, the
30th anniversary of the Act, with this and other findings about the
status of reclamation and enforcement under the Act in the West.
We will provide copies of this report to the Committee, and ask
that it be made part of the record.
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One of the reasons for this low level of bond release is the way
the permit plans have been approved. Decker and Spring Creek
Mines in Montana were allowed to mine for years before regrading
any appreciable acreages, let alone beginning revegetation. We be-
lieve the permits which allowed that were granted in violation of
SMCRA’s standard that reclamation be as contemporaneous as pos-
sible. Twenty years does not meet that standard. The State of Mon-
tana should not have allowed it, and OSMRE should have held the
state responsible.

This situation presents a good opportunity for further oversight
by Congress. There is another phrase that has no definition after
30 years of the law.

Additional reasons for low levels of final bond release detailed in
my written statement are the attitudes of company managers,
which are reflected in the revegetation on the ground, and do very
significantly. The use of rolling bonds and the failure to reclaim the
water resource, which is required before final bond release, water
replacement in Montana is euphemistically termed opportunistic.
This means no positive action is taken to prevent the destruction
of aquifers, and no plan exists to replace or protect the damaged
water.

Mining companies are allowed simply to keep their eyes open for
opportunities to replace destroyed wells and springs as they mine
along. However, they do seem to overlook opportunities.

I do not believe there is anything especially wrong with SMCRA,
with the exception of not covering longwall mining and mountain-
top removal. But I do believe that as an agency, OSMRE has long
been lacking the intent and resources to enforce SMCRA as it
should be enforced.

The inspectors are the face of OSMRE and the states to protect
the citizens from the effects of coal mining. SMCRA was well
drawn, with two enforcement agencies, state and Federal, because
it is all too easy to co-opt one or the other. It is a little harder to
co-opt both, although I am now beginning to wonder.

Essentially, OSMRE inspection personnel are constables on pa-
trol, and if a state has primacy, their inspectors have the same
mandate.

In closing, Congress could pass more laws and see them twisted
or ignored. It is better to seek enforcement of the law you have.
When the agency charged with enforcing laws you have passed at-
tempts to withdraw from enforcement and hide from the public,
who believed in the law you have passed, the agency causes the
public, both industry and citizens, to hold the law in contempt.

Mr. Chairman and members of the Committee, you should be
angry that SMCRA is being administered in this fashion. We ap-
preciate your action in holding this hearing, but you need to do
closer oversight on OSMRE, in Washington and in the field, to hold
OSMRE accountable for its enforcement of the Act, and for adopt-
ing regulations and policies consistent with the intent of Congress,
and for ensuring that state agencies do likewise.

We urge you to use your oversight authority to impress upon
OSMRE the importance of improving reclamation, with a special
attention to reclamation of water resource within the mine per-
mitted areas. Whether the issue is acid mine drainage, the impacts
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of mountaintop removal and longwall mining, and the routine aqui-
fer removal we see in western strip mines.

We also suggest that you demand improved reporting from
OSMRE, and urge you to support more funds to OSMRE and state
agencies. The agencies can do a much better job with the amount
of money they have, but it is also clear that lack of funds and per-
sonnel is part of the problem.

I am submitting some pictures showing some of the coal mine
sites I have visited over the years, as well as a copy of a document
from the Western Interstate Coal Board, called an impending crisis
for coal supplies, which deals with funding to the coal programs of
the western states.

Mr. Chairman, before I close I would like to thank you for your
leadership on the 1872 Mining Law Reform, as well. Western Orga-
nization of Resource Councils and Northern Plains also strongly
support your legislation that is being heard tomorrow.

Thank you.

[NOTE: The pictures contained on a CD have been retained in
the Committee’s official files.]

[The prepared statement of Ms. Pfister follows:]

Statement of Ellen Pfister, Shepherd, Montana,
on behalf of the Northern Plains Resource Council

I am Ellen Pfister, a rancher from the Bull Mountains North of Shepherd, Mon-
tana. I own property that is the subject of an ongoing coal mining permit. I am testi-
fying today for the Northern Plains Resource Council and the Western Organization
of Resource Councils. Northern Plains is a grassroots conservation and family agri-
culture group that organizes Montana citizens to protect our water quality, family
farms and ranches, and unique quality of life. WORC is a regional network of seven
grassroots community organizations, including Northern Plains, which have 9,500
members and 45 local chapters in seven states, including the coal-mining states of
Montana, Wyoming, Colorado, and North Dakota.

In the early 1970s, huge energy corporations threatened the homes and liveli-
hoods of ranch families near Colstrip and in the Bull Mountains. Those families and
other Montanans formed Northern Plains in 1972. Northern Plains’ early efforts led
to passage of a state strip mine law, and Northern Plains was also a national leader
in securing passage of the historic federal strip mine law in 1977.

I first testified before this committee in September 1972 in support of Representa-
tive Kenneth Heckler’s bill for a temporary ban on strip mining. Little did I know
that I was about to get involved with a sideline project that would occupy the rest
of my life. At that time, strip mining was proposed for the north end of our ranch.
There were no safeguards for the surface property owner at all. On the third at-
tempt at passage, the Surface Mining Control and Reclamation Act of 1977 was
passed by Congress and signed by President Carter.

30 Years of SMCRA

SMCRA is a good law as far as it goes. It has resulted in the regrading of a great
many spoils areas and revegetation of those areas with varying degrees of success.
There has been little success in reforesting areas which were previously hardwood
forests. Most of the mountaintop removal areas are denuded of trees. The western
prairies have vegetation ranging all the way from weed patches to some pretty good
looking mixed grasslands. The spoils are being regraded to approximate original
contour to a greater or lesser extent.

The three biggest failures in SMCRA are the failure to include the reclamation
of the surface effects of longwall mining beyond the mine adit areas, the failure to
anticipate the expansion of mountaintop removal and the failure to reclaim under-
ground water resources. The first two are omissions from the law, and the third is
a failure to adequately enforce the law.

Underground coal mining, whether room and pillar or longwall or any other kind
of underground extraction, should be included within the purview of SMCRA. When
the strippable coal is gone the coal industry will turn to other methods for coal re-
covery. The surface damages and damage to water will not abate with a change in
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the method of mining. These surface impacts of underground mining should be
clearly included.

When it passed SMCRA, Congress did not foresee the damages that large scale
longwall mining can do or the potential for explosion in size of mountaintop re-
moval. In the West, surface mining removes the underground water aquifer—the
coal seam. All of these mining methods are extremely damaging to water regimes.
All of these damage the surface, but in different ways. Mountaintop removal is like
beheading a person, and longwall mining and surface mining are like dying of liver
or pancreatic cancer. Beheading is much more spectacular and visual, but one is just
as dead from cancer.

OSM has permitted the States to approve permits that I believe violate mandates
within SMCRA itself, such as the standard for reclamation to follow behind mining
as contemporaneously as possible. Permits that allow a mine to wait 20 years before
beginning regrading and other reclamation procedures certainly have no element of
contemporaneous reclamation. SMCRA is bent to the mine operator’s complete con-
venience. Certain pits that are left open for years on the chance that the mine may
need that coal to blend fall short of contemporaneous reclamation as well.

The practice seems to be that the terms of permits will be enforced even if the
permit does not comply with SMCRA, as long as the permit is complete by dealing
with every section of the state regulations. Granting the permit gives an easy out
on enforcement of the standards of SMCRA to the permittee and the agencies.

As a subject and participant in the permitting process in Montana, I have come
to the conclusion that it can be summed up as “Promise her anything, but give her
Arpege”...or maybe, dime store perfume. Any remediation in the permit can be re-
laxed or voided if the permittee cries economic hardship. As someone who will suffer
economic harm if remediation measures are not enforced and successfully imple-
mented, I really do not know what the final remediation will look like. I suspect
the permittee’s economic hardship will trump my economic hardship. The permit is
supposed to be a promise of reclamation and repair by the State to its citizens, be-
cause the State approved the reclamation plan and accepted the promise from the
permittee. I have grave doubts as to how binding that promise is on the permittee.

Speculative Mine Permitting

From my personal experience, application of SMCRA’s mine permitting proce-
dures by state and federal agencies does not deter application for permits by specu-
lative ventures. I hope that what I have dealt with for the last 18 years is not com-
mon nationwide.

Like many others who fought for passage of SMCRA, I was naive enough to be-
lieve the law would be enforced, and that I could go about my life. Coal entered my
life again at Christmas 1988, when two boys from Pikeville, Kentucky, came around
wanting to start a coal mine that would affect the north end of our place. Then a
bigger fish, Burlington Resources, came around with the idea of a longwall mine and
a proposal to trade Federal coal for some of their land. It would be a large block
of coal and would support a 3 million ton a year mine. I knew Burlington Resources
would never mine a lump of coal on their own. Their ambition was to be gentlemen
royalty collectors, but the permitting process began, and regardless of how specula-
tive a mine plan is, a landowner or party adjacent to a mine cannot afford to ignore
it. The permitting process grinds on regardless of the economic feasibility of a
project. This speculative mine has occupied my time and the Montana Coal Pro-
gram’s time for 18 years with no sign of economic success for the mine.

Burlington Resources put the permit on the market as soon as it was issued in
1992 and finally found a buyer in John Bauges, Jr. of Tennessee in 1995. He began
mining then, but in 1998, the permit was permanently revoked for mining with a
pattern of violations, and the bond forfeited. Two years later the state of Montana
had barely begun to clean up Baugues’ mess, when John Baugues showed up again,
striking a deal with the State of Montana to reduce his fines by about two-thirds
and requesting that the State of Montana resurrect the permanently revoked per-
mit. OSMRE was brought in to rule on whether a permanently revoked permit could
be resurrected. OSMRE ruled that there was one precedent for doing so from West
Virginia; however, no permit number or mine name or location was ever cited. No
one that I met from West Virginia had ever heard of it. OSMRE enabled the res-
urrection of a mine that is a pure speculation.

Once the permit was resurrected in 2000, Baugues et al came back with a bigger
and better plan to mine 12 million tons a year, which would take out the whole coal
reserve in our area in 30 years and leave the entire heart of the Bull Mountain re-
charge area with deeply damaged water. In addition to the mine, the Baugues con-
sortium proposed a 700 MW merchant power plant, which has now morphed into
a 300 MW power plant and a 22,000 barrel a day coal to liquid fuels plant, which



145

in turn needs an additional 150 million tons of strippable coal to be even remotely
feasible.

The Bull Mountain Mine shut down again in March 2007, as it was being sued
in foreclosure by bond holders, North Carolina and Florida churches and retirees,
who were promised 11% return on their investment bonds. While Baugues et al
were defaulting on their bonds, they were running around our country trying to buy
ranches, some of which they lost their earnest money on, not being able to make
the final payment.

In January 2007, Montana DEQ finally approved the permit amendment to the
Bull Mountain Mine, which takes in the north end of our place. They claim our high
springs will not be damaged. Our springs are in the vicinity of 500 feet above the
coal. Aside from the property owned by the coal company, our ranch will be the sec-
ond property to be damaged when the second longwall panel begins operation. I am
not optimistic about the future of our water; “no damage” does not jibe with what
I have seen in other areas of the country. The primary authority relied upon by the
state is a consultant paid by the permittee in 1992, who cited no specific instances
in western longwall mining similar to the geologic conditions in the Bull Mountains
in finding that there would be little or no damage to our water.

Since the mine was first permitted in 1992, it has never operated on the schedule
shown on the permit. They are months and years behind schedule. The mine would
eventually take out a subdivision in the Bull Mountains, if it proceeds as planned.
Those homeowners are hoping the threat will go away, and don’t want to face the
problem of what and when will something happen to their property. The town of
Roundup no longer holds its breath with anticipation when the mine makes an an-
nouncement promising jobs and economic development, and payment terms in
Roundup are cash only for the mine. The permit is the only thing that holds this
speculation together.

Longwall Mining

Most of the longwall mines in the West are under public lands; the people are
gone. The effects are hidden underground, known only to the regulators and the
mining companies. Since the U.S. Bureau of Mines was closed in 1996, there have
been and still are no studies being done on the effects of longwall mining. The only
studies I could find were scientists putting their sensors down well holes in the east,
and bewailing the fact that after the longwall machine passed, they couldn’t get
anymore readings on where the water went. They had no money to pursue the infor-
mation, and probably no way to access legally the land that was mined. That is a
failure in SMCRA. The entire area in an underground permit should be included
in SMCRA, because the affects of longwall coal removal go to the surface miles away
from the adits and processing plants. Unless there is jurisdiction through govern-
ment action, there is no way for follow-up studies to be done of water damage in
longwall mine areas, and no one with the resources to find the lost water.

Since 1989 when longwall mining came to the Bull Mountains, I have tried to find
out what has happened in longwall areas across the country. The water buffalo—
a plastic above-ground cistern, usually set on the road in front of a house, which
mining companies use to deliver replacement water to homes and farms—is the in-
dicator species for the health of water in longwall areas. Where has the original
water gone that was once in wells and springs? No one seems to know, and land-
owners are powerless to force a search. I cannot think that water stored for home
use in water buffaloes is healthy for families.

I met a dairyman in Western Pennsylvania whose farm dated back to 1795 who
was ultimately forced out of dairying because the water hauled to his cows was
chlorinated, and they could not thrive on it. I have been visiting by e-mail with a
farmer, Floyd Simpson, in Southeastern Ohio whose land lies about 500 feet over
the coal seam being longwalled, who lost springs going back to the late 1700’s, and
old wells. It took about three weeks for the water to fail after undermining. The
coal company has been very slow to deal with the promises it made him prior to
undermining. He has had trouble with water haulers after undermining, and his
historic farm buildings were severely damaged. He has a website,
www.countrymilefarm.com, with a diary of the damage that occurred when he was
undermined in late 2003. He does not know where his water went. He knows he
does not have the water he had.

Southwestern Pennsylvania has been devastated by longwall mining; it is a land
of leaning chimneys, damaged homes, and water buffaloes. Interstate highways as
well as county roads have been undermined. I have seen half a county road slipped
40 feet down the hill from where it had been, thanks to subsidence.
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Acid Mine Drainage

Permits that allow acid mine drainage are still being issued. I do not find that
a failure in the law, but in the administration of the law. Acid mine drainage from
Eastern mines seems to be the norm. Save Our Cumberland Mountains fought for
10 years to get Fall Creek Falls State Park in Tennessee declared unfit for mining
due to the certainty that mining in that watershed would cause acid mine drainage
over the falls. I doubt if many permits have been denied on the grounds that mining
would cause acid mine drainage. Although SMCRA allows the designation of areas
unsuitable for mining, very few areas have that designation, and it is difficult to
get.

Save Our Cumberland Mountains did a study in 1989 on acid mine drainage on
reclaimed sites in Tennessee and found a lot of it, despite the promise we saw in
SMCRA to end it. I have watched over the years as OSMRE tried different things
to mitigate the improvidently granted mine permits that were discharging acid mine
drainage. There was the Appalachian Clean Streams Initiative that tried to dip into
USDA funds to help out, as well as waylay any other money that could be found.
There was AMD and ART, which was an attempt to show how acid mine drainage
treatment areas could be turned into a community enhancement. That, too, used
funds other than funds from the party who caused the damage in the first place.
OSMRE has not had the guts to face down the companies to make them internalize
the costs of their actions, and fix the damage that is occurring on permitted mine
sites.

Since the passage of SMCRA in 1977 the size of Eastern mines, particularly
longwall and mountaintop removal, is increasing and beginning to approach the size
of some Western mines. The Eighty-four longwall mine at Washington PA was per-
mitted to undermine 22,000 suburban acres initially. The mountaintop removal
mines are up to 5,000 acres and above. The mountaintop removal mines are depopu-
lating the towns and settlements that are unlucky enough to reside below them.

The Western mines depopulate areas as well. The practice has been to buy out
the rancher and give them an option to buy back at some time in the future. If the
mine is on public lands, the public is excluded from the mining area. Both East and
West are depopulating coal bearing areas. If one becomes a tenant of the company
when he had previously been a landowner, he is no longer independent or in a posi-
tion to speak his own mind. The company regards the permit as being between the
company and the agency and no one else should have anything to say. If the people
f\redgone, there is no one to see or to tell how badly the mines reclaim the mined
ands.

Water Damage

We don’t have mountaintop removal in the West, but we have aquifer removal.
The mining companies and regulatory agencies regard water in the western mines
as fair game for damage and diminution. Water from disrupted aquifers comes into
the pit, with no attempt to insulate the water from contact with the spoils mate-
rials. Experimental practices have been suggested from outside the agencies and in-
dustry, but those practices would take planning at the permit issuance stage. That
has not been done in the past, and there are no plans to do it in the future. Some
of the Western mines are dry in the pit, but others have quite a lot of water that
pours into the pit. The flushing that does occur within the pit is unpredictable and
uncontrolled. Now, to add insult to injury, OSMRE is considering a new regulation
that would allow the dumping of fly ash in the strip pits in the East. I do not be-
lieve that Congress meant to allow the dumping of industrial wastes in surface
mining pits when it passed SMCRA.

The Colstrip, Montana, electric generating plants offer a good preview of what can
happen when fly ash is mixed with water. The fly ash pond at Colstrip was con-
structed in about 1974 to a depth of eighty feet, but only the top 40 feet were lined
with impermeable material. Water began leaking from the bottom of the fly ash
pond shortly after, contaminating the wells on the Kluver Ranch downstream. Thir-
ty years later, the pollution has advanced downstream to contaminate the wells on
the McRae Ranch. The ranch wells were drilled deeper to get below the pollution,
but there is nothing to keep the pollution from eventually reaching the deeper water
as well. The company has been pumping the surface water from the toe of the pond
back into the pond, but the water keeps traveling underground. I do not think
OSMRE has the will to enforce anything that might approach safe storage of fly ash
underground in a wet mine, and I know the State of Montana does not.

Recently the Rosebud Mine at Colstrip cut into an area called Lee Coulee, which
was a new mining area. They hit a tremendous vein of water which they pumped
on down the coulee, ruining 90 acres of hay land. It drained the springs above the
mine cut. They are no more. Don Bailey’s hay ground is ruined, and the water is
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gone. He had to sue the mine to recover his damages. The waste of water from Lee
Coulee is an act of extravagance like lighting cigars with thousand dollar bills.

The Rosebud mine also had a twenty mile highwall open for a number of years—
10 miles on the north side of the hill, and 10 miles on the south side of the hill,
and the mine is moving in a direction which has the potential to create even longer
highwalls. The mine was keeping the mine road at the base of the highwall open
to have a loop road on which to haul coal.

The State of North Dakota issued a permit to turn Kenney and Gwen Thompson’s
farm land into a dump for an adjacent mine that was mining on the farm. The farm
couple didn’t know about it until diesel fuel turned up in the well at their house.
OSMRE was no help to them. They eventually sold to the mine due to the farmer’s
ill health. Miners at the mine told the couple about all the hazardous waste the
mine dumped in the mine pit on their land.

Now there is a lawsuit filed in Denver over dumping fly ash in the Navajo Mine
in New Mexico and leaving it open, blowing ash in the wind. OSMRE is responsible
for mining on Indian lands. OSMRE allows dumping fly ash in the mine pit, which
is not clearly authorized by SMCRA. The mine operator is not even covering it in
a prompt manner, which should be required even if SMCRA authorized dumping fly
ash in a mine. I saw fly ash being dumped in that mine in a flyover in 1992. There
is a lot more fly ash there now.

When we were in the permitting stage of the initial Bull Mountain Mine, we were
told by state agency personnel that water replacement would be “opportunistic”.
This means that the mine operator would develop sources of replacement water
when they run across them, in the course of mining—as opposed to having a plan
for replacing the water up-front, in the permit, before mining begins. A Colstrip
area rancher watched one of the mines bury a spring that could have been devel-
oped with a little care—so much for opportunistic development.

The Jacobs Ranch Mine in Wyoming is finally putting in for bond release on the
areas against the Rochelle Hills, which were mined about 1980 when the mine
opened, because water is finally beginning to infiltrate into the mine areas from the
undisturbed areas toward the hills, starting to re-establish the groundwater that
was there before mining. As it advances west, the mine is also dewatering the coal
in advance of its mining area to get the coalbed methane out before it removes the
coal. The combination of surface mi